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Two defendants were convicted by jury in the
United States District Court for the Northern
District of Indiana, Robert L. Miller, Jr., Chief
Judge, of conspiracy to commit mail fraud, and
were sentenced to 55 and 60 months imprisonment,
respectively, and ordered to pay restitution.
Defendants appealed. The Court of Appeals, Bauer,
Circuit Judge, held that: (1) district court did not
abuse its discretion in giving supplemental
instruction; (2) district court's determination that
defendants' victims were "vulnerable," warranting
two-level increase in offense level, was not clearly
erroneous; (3) determination that defendant
committed perjury, warranting two-level increase in
offense level at for obstruction of justice, was not
clearly erroneous; and (4) determination that
defendant abused position of trust, warranting
two-level increase in offense level, was not clearly
erroneous.                                                                     
 
Affirmed.                                                                     

 
West Headnotes  

 
[1] Criminal Law 1152(1)                                    
110k1152(1) Most Cited Cases                                   
When defendant objects to issuance of
                                                                                     

supplemental jury instruction, Court of Appeals
reviews district court's decision for abuse of
discretion.                                                                     
 
[2] Criminal Law 1039                                        
110k1039 Most Cited Cases                                         
When defendant fails to object to issuance of
supplemental jury instruction, Court of Appeals's
review is limited to plain error.                                    
 
[3] Criminal Law 1030(1)                                    
110k1030(1) Most Cited Cases                                   
Plain error standard is designed to correct
particularly egregious errors that would amount to
miscarriage of justice, implying that defendant
would not have been convicted but for error.               
 
[4] Criminal Law 863(1)                                      
110k863(1) Most Cited Cases                                      
District court retains broad discretion in deciding
how to respond to question propounded from jury,
but has obligation to dispel any confusion quickly
and with concrete accuracy.                                         
 
[5] Criminal Law 863(1)                                      
110k863(1) Most Cited Cases                                      
Issuing supplemental instruction to jury is
acceptable means of addressing jury confusion.          
 
[6] Criminal Law 1134(3)                                    
110k1134(3) Most Cited Cases                                   
When examining appropriateness of language in
supplemental jury instruction, Court of Appeals
considers: (1) whether instruction as a whole fairly
and adequately treated issue, (2) whether
supplemental instruction was correct statement of
law, and (3) whether district court answered jury's
question specifically.                                                    
 
[7] Criminal Law 863(2)                                      
110k863(2) Most Cited Cases                                      
District court did not abuse its discretion in giving
supplemental instruction in response to jury's
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question concerning proper standard of intent for
conspiracy to commit mail fraud; court addressed
exact question propounded by jury and carefully
reminded jury that each instruction was important
and that no single instruction was to be considered
in isolation, and supplemental instruction correctly
stated legal standard of intent. 18 U.S.C.A. §§ 371,
1341.                                                                            
 
[8] Conspiracy 32                                                 
91k32 Most Cited Cases                                               
Conspiracy to commit mail fraud requires that
government prove: (1) that conspiracy to commit
mail fraud existed, (2) that defendant became
member of conspiracy to commit mail fraud with
intention to further that conspiracy, and (3) that
overt act was committed by at least one conspirator
in furtherance of conspiracy to commit mail fraud.
18 U.S.C.A. §§ 371, 1341.                                           
 
[9] Criminal Law 1158(1)                                    
110k1158(1) Most Cited Cases                                   
Court of Appeals reviews district court's factual
determination that victims were "vulnerable" within
meaning of Sentencing Guidelines for clear error.
U.S.S.G. § 3A1.1(b)(1), 18 U.S.C.A.                          
 
[10] Sentencing and Punishment 754                 
350Hk754 Most Cited Cases                                       
Government need only establish that single victim
of defendant's crimes was vulnerable in order for
vulnerable victim enhancement to apply under
Sentencing Guidelines. U.S.S.G. § 3A1.1(b)(1), 18
U.S.C.A.                                                                       
 
[11] Sentencing and Punishment 754                 
350Hk754 Most Cited Cases                                       
Elderly victims are "vulnerable victims" under
Sentencing Guidelines, especially when their
financial investments and financial security are at
issue. U.S.S.G. § 3A1.1(b)(1), 18 U.S.C.A.                
 
[12] Sentencing and Punishment 754                 
350Hk754 Most Cited Cases                                       
District court's determination that victims of
defendant's scheme to defraud investors were
"vulnerable," warranting two-level increase in
defendant's offense level at sentencing for
                                                                                     

conspiracy to commit mail fraud, was not clearly
erroneous; seventy -nine percent of victims were
over age seventy, and some resided in
assisted-living facilities, and defendant admitted
that he and codefendants chose their victims
because they had savings accounts, were less
sophisticated in financial matters, and "made an
easier sale," and victims were often induced to
invest money earmarked for retirement purposes.
U.S.S.G. § 3A1.1(b)(1), 18 U.S.C.A.                          
 
[13] Criminal Law 1158(1)                                  
110k1158(1) Most Cited Cases                                   
Court of Appeals reviews district court's application
of obstruction of justice enhancement under
Sentencing Guidelines for clear error. U.S.S.G. §
3C1.1, 18 U.S.C.A.                                                     
 
[14] Sentencing and Punishment 761                 
350Hk761 Most Cited Cases                                       
Obstruction of justice enhancement can be applied
to defendants who commit perjury on witness stand.
U.S.S.G. § 3C1.1, 18 U.S.C.A.                                   
 
[15] Perjury 3                                                       
297k3 Most Cited Cases                                               
Defendant perjures himself if he gives false
testimony concerning material matter with willful
intent to provide false testimony, rather than as
result of confusion, mistake, or faulty memory.          
 
[16] Sentencing and Punishment 761                 
350Hk761 Most Cited Cases                                       
 
[16] Sentencing and Punishment 995                 
350Hk995 Most Cited Cases                                       
If defendant objects to application of obstruction of
justice sentencing enhancement based on perjury,
district court must make specific finding that
defendant committed perjury. U.S.S.G. § 3C1.1, 18
U.S.C.A.                                                                       
 
[17] Sentencing and Punishment 761                 
350Hk761 Most Cited Cases                                       
District court's determination that defendant
committed perjury at trial for conspiracy to commit
mail fraud, warranting two-level increase in
defendant's offense level at sentencing for
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obstruction of justice, was not clearly erroneous;
defendant testified that he told sales agent that
investments involved in defendant's scheme to
defraud investors were risky, but sales agent
testified to the contrary. U.S.S.G. § 3C1.1 , 18
U.S.C.A.                                                                       
 
[18] Criminal Law 1158(1)                                   
110k1158(1) Most Cited Cases                                   
Court of Appeals's review of district court's
application of sentencing enhancement for abusing
position of trust is for clear error. U.S.S.G. § 3B1.3
, 18 U.S.C.A.                                                                
 
[19] Sentencing and Punishment 761                 
350Hk761 Most Cited Cases                                       
District court's determination that defendant abused
position of trust, warranting two-level increase in
defendant's offense level at sentencing for
obstruction of justice, was not clearly erroneous,
given defendant's position as president of
investment formed as part of scheme to defraud
investors, his knowledge of manner in which
brokers chose their victim-investors, his creation of
and access to corporate bank accounts, his purchase
of speculative stock without investors' knowledge,
and his issuance of fraudulent promissory notes.
U.S.S.G. § 3B1.3, 18 U.S.C.A.                                   
*939 Lovita Morris King (argued), Office of U.S.
Attorney, Hammond, IN, for U.S.                               
 
*940 David Dana (argued), Northwestern
University School, Chicago, IL, for Donald Sims.       
 
Robert D. Truitt (argued), Indiana Federal
Community Defenders, Inc., for David Lambertsen.    
 
Before BAUER, EASTERBROOK, and
WILLIAMS, Circuit Judges.                                        
 
 
BAUER, Circuit Judge.                                              
 
A jury convicted Defendants Donald Sims and
David Lambertsen of conspiracy to commit mail
fraud after acquitting them of the underlying
charges of mail fraud. The district court sentenced
Sims to fifty-five months' imprisonment and
                                                                                     

Lambertsen to sixty months' imprisonment and
ordered both to pay restitution. Sims appeals only
the supplemental jury instruction issued by the
district court concerning the proper standard of
intent for conspiracy to commit mail fraud.
Lambertsen joins Sims in appealing that issue and
also appeals the district court's imposition of three
sentencing enhancements under the United States
Sentencing Guidelines Manual
("USSG")--vulnerable victims (§ 3A1.1(b)(1));
obstruction of justice (§ 3C1.1); and abuse of a
position of trust (§ 3B1.3). For the following
reasons, we affirm the district court.                           

 
BACKGROUND 

Sims' and Lambertsen's association began through
business ventures they joined in the Northern
Indiana area during the late 1990s, none of which
ever became successful. The initial venture was
launched by Pat Ballinger and two other individuals
in 1995 under the names "Genstar" and "Auto
Plus." That program offered a Mastercard credit
card to individuals who bought a car from a
particular dealer. After that venture failed,
Ballinger, Sims, and Lambertsen created "Dealer
Direct," a program aimed at securing investments
primarily from elderly clients through brokers in
Ohio. The brokers induced victims, to whom the
brokers had often sold medicare or nursing home
insurance, to invest in so-called nine-month
promissory notes issued by Dealer Direct.                  
 
In the course of defrauding these investors, Dealer
Direct and its officials made false and materially
misleading statements, orally, and in writing that
passed through the United States mail. The notes
were designed to look impressive and to resemble
an insurance document or a stock certificate; in
fact, they were nothing of the kind. Sims' and
Lambertsen's signatures, along with other Dealer
Direct officials' signatures, appeared on the notes.
The notes falsely represented that they were insured
by specific car titles or loans, a coalition of major
insurance companies, and United States Treasury
bonds. The notes purported to pay the investor
eleven and one-half percent interest at the end of
nine months. Investors also had the option of
renewing the investment with a new promissory
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note at that time.                                                          
 
Dealer Direct raised money from new investors to
pay interest to old investors, and corporate officials
used investor money for payroll and operating
expenses as well as personal gain. Sims brought in
the initial investors, and new investors were
hand-picked by brokers in Ohio because they had
savings accounts, were less sophisticated, and made
"an easier sale." In fact, seventy-nine percent of the
investors were over the age of seventy, some with
health problems and some residing in assisted-living
facilities. The brokers told investors that their
money was safe and that the investment was a "sure
thing." Some victims even fell for the scheme more
than once.                                                                     
 
Sims joined Genstar in early 1997, after being
recruited by Ballinger because Sims *941
represented that he had several insurance clients
who might be good candidates for the nine-month
promissory notes. Lambertsen joined the business
in the fall of 1997, eventually succeeding Ballinger
as President of the company in July or August of
1998. Prior to joining Dealer Direct, Lambertsen
understood that Ballinger's previous business
venture (Genstar) had been shut down because it
failed. As the President of Dealer Direct,
Lambertsen possessed hiring and firing power and
maintained the company's financial records. He
established a new bank account for the company,
giving Sims and others access to the account.             
 
When he took over as President, Lambertsen was
aware of the manner in which brokers in Ohio
solicited investments from elderly victims. He and
Ballinger met with three brokers, Dixie Grinnell and
Alan and Wiley Welton, approximately every two
weeks to report on the financial condition of the
business. The brokers, of course, earned a
commission for each sale of a nine -month note.
Lambertsen claimed that he made the brokers aware
of the lack of insurance and security for the notes
and that he was attempting to obtain financing to
pay all of the notes.  [FN1] As part of that effort,
Lambertsen purchased stock with investor money
without disclosing the purchase to investors. When
called as a witness for Lambertsen, however,
                                                                                     

Grinnell testified that Lambertsen never directed
her to inform investors of the risk and that had she
known the business was floundering, or that the
investment brochure contained false
representations, she would not have suggested that
her clients invest.                                                         
                
              FN1. On cross-examination, the following
              exchange took place between Lambertsen
              and the prosecution regarding the
              fraudulent brochures:                                   
              Lambertsen: I instructed both Dixie
              Grinnell and Alan Welton to not distribute
              that material, that sales material.                  
              Prosecutor: Okay. And did you also tell
              her, "Oh, and by the way, tell the investors
              that what we're doing with the money is
              very risky?"                                                   
              Lambertsen: Yes, I did tell her that, in so
              many words.                                                   
              Prosecutor: You told Dixie Grinnell, "Tell
              your investors this is risky." Is that your
              testimony?                                                     
              Lambertsen: Yes, it is my testimony.            
              (emphasis added).                                          
 
At trial, Lambertsen acknowledged that Dealer
Direct's revenues never exceeded its expenses and
that the business was clearly floundering by late
1997. In fact, the business closed its doors in
December 1998, shortly after Lambertsen stepped
down as President. Lambertsen, however,
continued to solicit and receive investors' money by
issuing promissory notes as late as April 30, 1999,
well after the business was defunct.                            
 
In February 2001, a grand jury returned a
forty-nine count indictment against Sims,
Lambertsen, Ballinger, and Michael Kline, another
Dealer Direct employee. Sims and Lambertsen
were each charged with multiple counts of mail
fraud, and aiding and abetting therein, in violation
of 18 U.S.C. §§ 1341 and 1342, while all four were
charged with conspiracy to commit mail fraud, and
aiding and abetting therein, in violation of 18
U.S.C. §§ 371 and 372. Ballinger and Kline
reached plea agreements with the government and
testified against Sims and Lambertsen.                       
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The trial in the district court took place in early
November 2001, with final jury instructions being
issued to the jury on November 13, to which neither
Sims nor Lambertsen objected. During
deliberations, the jury propounded three questions
to the district court. One question raised an issue
regarding the proper standard of intent that the
government must prove in order to convict Sims
and Lambertsen of conspiracy to commit mail
fraud. Noting *942 that intent to defraud must be
proven to convict on the underlying charges of mail
fraud, the jury asked, "[I]s the intent to defraud also
a proposition the government must prove in the
charge conspiracy to commit mail fraud?"                   
                
               Sims's counsel urged the district court to
              reply in the affirmative and objected to the
              district court's decision to reiterate and
              expand slightly on the initial instruction.
              Lambertsen's counsel, however, made no
              objection to the supplemental instruction.
              The district court responded to the jury's
              question by redefining a conspiracy,
              reiterating the elements of conspiracy to
              commit mail fraud from the final jury
              instructions, and heavily emphasizing that
              the jury should give equal consideration
              and weight to each instruction and that no
              single instruction was more important than
              the others. [FN2]                                            
 
FN2. Specifically, the district court stated the
following:                                                                   
              In an attempt to answer your question, I'm
              going to focus on one of the instructions.
              And in doing that, I want to be sure that
              you understand that all of these
              instructions are equally important. No one
              instruction is more important than others,
              and you may find other instructions bear
              upon the answer to your question.                  

               
                    * * * * * *  

              A conspiracy is an agreement between two
              or more persons to accomplish an unlawful
              purpose. In this indictment, the unlawful
              purpose alleged is that of mail fraud.... To
              sustain the charge of conspiracy with
                                                                                     

              respect to either defendant, the government
              must prove the following propositions with
              respect to that defendant. First, that the
              conspiracy existed. And that means the
              conspiracy to commit mail fraud alleged in
              the indictment. Government must prove
              that the conspiracy existed. Second, that
              the defendant knowingly became a
              member of the conspiracy with an
              intention to further that conspiracy, that
              conspiracy being conspiracy to commit
              mail fraud alleged in the indictment. And
              third, that an overt act was committed by at
              least one conspirator in furtherance of that
              conspiracy.                                                   
              Again, I repeat that all of the instructions
              are equally important. None is more
              important than any other. I have focused
              on [the conspiracy to commit mail fraud
              instruction] because I think that's the
              best--the best I can do to answer your
              question, to focus on that. But please bear
              in mind that all of the instructions that you
              have received are equally important.             
 
The jury finished its deliberations and returned not
guilty verdicts for Sims and Lambertsen on the
underlying mail fraud charges but convicted them of
conspiracy to commit mail fraud. Sims and
Lambertsen immediately moved for new trials
arguing that the district court's supplemental
instruction was erroneous. The district court
acknowledged Sims' earlier objection to the
supplemental instruction but denied both requests
for a new trial. The court later sentenced Sims to
fifty-five months' imprisonment, followed by three
years of supervised release, and ordered him to pay
$2,063,024.15 in restitution and a $100.00 special
assessment. The district court then sentenced
Lambertsen to sixty months in prison, followed by
three years of supervised release, and ordered him
to pay $1,521,801.30 in restitution and a $100.00
special assessment. In sentencing Lambertsen, the
district court applied three enhancements under the
USSG--1) vulnerable victims under § 3A1.1(b)(1),
2) obstruction of justice under § 3C1.1, and 3)
abuse of a position of trust under § 3B1.3 . This
appeal ensued.                                                             
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ANALYSIS 
A. Supplemental Jury Instruction                             
 
[1][2][3] The first issue we consider is whether the
supplemental instruction was proper. When a
defendant objects to the issuance of such an
instruction, we review the district court's decision
for an abuse of discretion. In the absence of an
objection, *943 our review is limited to plain error.
United States v. Young, 316 F.3d 649, 661 (7th
Cir.2002); United States v. Skidmore,  254 F.3d 635,
639 (7th Cir.2001); see also fed. R. Civ. P. 51
(2003) ("No party may assign as error the giving or
the failure to give an instruction unless that party
objects thereto before the jury retires to consider its
verdict, stating distinctly the matter objected to and
the grounds of the objection."). The plain error
standard is designed to correct particularly
egregious errors that would amount to a miscarriage
of justice, implying that the defendant would not
have been convicted but for the error. Skidmore,
254 F.3d at 639. Because Sims objected to the
language of the district court's supplemental
instruction, we will review his claim for an abuse of
discretion and review Lambertsen's claim for plain
error.                                                                             
 
[4][5][6] We have held that the district court
retains broad discretion in deciding how to respond
to a question propounded from the jury and that the
court has an obligation to dispel any confusion
quickly and with concrete accuracy. Young, 316
F.3d at 661. Issuing a supplemental instruction to
the jury is an acceptable means of addressing jury
confusion. Id. When examining the appropriateness
of the language in a supplemental instruction, we
consider: 1) whether the instruction as a whole
fairly and adequately treated the issue; 2) whether
the supplemental instruction was a correct statement
of law; and 3) whether the district court answered
the jury's question specifically. Id. at 662.                  
 
[7] Here, the jury specifically sought clarification
of the proper standard of intent for conspiracy to
commit mail fraud. Neither Sims nor Lambertsen
objected to the district court's decision to issue a
supplemental instruction. Sims objected only to the
language of the instruction; Lambertsen made no
                                                                                     

such objection and agreed to the language of the
supplemental instruction.                                             
 
[8] In framing the language, the district court did
not abuse its discretion in choosing not to instruct as
Sims urged. Conspiracy to commit mail fraud
requires that the government prove these elements:
1) that the conspiracy to commit mail fraud existed;
2) that the defendant became a member of the
conspiracy to commit mail fraud with an intention
to further that conspiracy; and 3) that an overt act
was committed by at least one conspirator in
furtherance of the conspiracy to commit mail fraud.
See United States v. Shelton,  669 F.2d 446, 450-51
(7th Cir.1982); [FN3] United States v. Craig, 573
F.2d 455, 486 (7th Cir.1977).                                     
                
              FN3. We also note that Shelton
              demonstrates that it must also be
              reasonably foreseeable that the mails will
              be used in furtherance of the conspiracy.
              Shelton, 669 F.2d at 451. Here, there is no
              argument that Sims and Lambertsen
              contemplated using the mails to further this
              conspiracy.                                                     
 
The supplemental instruction was not an abuse of
discretion for two reasons. First, the court
addressed the exact question propounded by the
jury and carefully reminded the jury that each
instruction was important and that no single
instruction should be considered in isolation,
thereby fairly and adequately treating the issue as a
whole. Second, the supplemental instruction
correctly stated the legal standard of intent for
conspiracy to commit mail fraud. Which, of course
means that there was no plain error in giving the
instruction. Accordingly, neither Sims nor
Lambertsen prevails on this issue.                                
 
B. Vulnerable Victims Enhancement                        
 
[9] The second issue is whether the district court
committed clear error by *944 imposing a sentence
enhancement under USSG § 3A1.1(b)(1) because
Lambertsen defrauded "vulnerable victims." We
review the district court's factual determination that
Lambertsen's victims were vulnerable within the
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meaning of § 3A1.1(b)(1) for clear error. United
States v. Rumsavich, 313 F.3d 407, 411 (7th
Cir.2002); United States v. Parolin,  239 F.3d 922,
926 (7th Cir.2001). Section 3A1.1(b)(1)  provides
for a two-level increase in the defendant's sentence
if "the defendant knew or should have known that a
victim of the offense was a vulnerable victim."
USSG § 3A1.1(b)(1) (2003).                                       
 
[10][11] Application Note 2 to § 3A1.1 provides
that,                                                                            
   [f]or purposes of subsection (b), "vulnerable
   victim" means a person (A) who is a victim of the
   offense of conviction and any conduct for which
   the defendant is accountable ... and (B) who is
   unusually vulnerable due to age, physical or
   mental condition, or who is otherwise particularly
   susceptible to the criminal conduct.                         
USSG § 3A1.1, cmt. n.2. The government need
only establish that a single victim was vulnerable in
order for the enhancement to apply. Parolin,  239
F.3d at 926. Further, no other factor need
accompany age so long as the victim's vulnerability
is related to the victim's age. See United States v.
Williams,  258 F.3d 669, 672-73 (7th Cir.2001).
Elderly victims satisfy the requirements of §
3A1.1(b)(1), especially when their financial
investments and financial security are at issue. See
United States v. Seward, 272 F.3d 831, 841 (7th
Cir.2001); United States v. Stewart,  33 F.3d 764,
770-71 (7th Cir.1994) ; United States v. Haines, 32
F.3d 290, 293 (7th Cir.1994).                                     
 
[12] There is no doubt that age was central to
Lambertsen's scheme to defraud investors in Dealer
Direct; as the district court aptly found, many of
the victims were in the "twilight of their lives." In
fact, seventy-nine percent of the victims were over
the age of seventy and some resided in
assisted-living facilities. Lambertsen admitted that
Dealer Direct's brokers chose their victims, many of
whom they had previously sold medicare or nursing
home insurance, because they had savings accounts,
were less sophisticated in financial matters, and
"made an easier sale." These victims were often
induced to invest money earmarked for retirement
purposes, and this fact was known to Lambertsen.
The district court did not commit clear error by
                                                                                     

applying the § 3A1.1(b)(1) enhancement to
Lambertsen's sentence because his criminal conduct
targeted vulnerable victims.                                        
 
C. Obstruction of Justice Enhancement                     
 
[13] Next, we consider whether the district court
properly applied a sentence enhancement to
Lambertsen under USSG § 3C1.1 for obstruction of
justice. As before, we review the application of this
enhancement for clear error. United States v.
Griffin, 310 F.3d 1017, 1022 (7th Cir.2002). USSG
§ 3C1.1 authorizes a two-level enhancement if the
defendant wilfully obstructs or impedes the
administration of justice during the investigation,
prosecution, or sentencing of a crime and that
obstructive conduct is related to the offense for
which the defendant was convicted. USSG § 3C1.1
(2003). Application Note 4 to § 3C1.1  provides that
this enhancement is intended to apply, inter alia, to
"committing, suborning, or attempting to suborn
perjury." USSG § 3C1.1, cmt. n.4.                              
 
[14][15][16]  This Court has, therefore, held that
the obstruction of justice enhancement can be
applied to defendants *945 who commit perjury on
the witness stand. United States v. Jefferson,  252
F.3d 937, 942-43 (7th Cir.2001); United States v.
Robinson, 30 F.3d 774, 787-88 (7th Cir.1994).  A
defendant perjures himself if he " 'gives false
testimony concerning a material matter with the
willful intent to provide false testimony, rather than
as a result of confusion, mistake, or faulty memory.'
" Jefferson,  252 F.3d at 942-43 (quoting United
States v. Dunnigan, 507 U.S. 87, 94, 113 S.Ct.
1111, 122 L.Ed.2d 445 (1993)). If the defendant
objects to the application of this enhancement, the
district court must make a specific finding that the
defendant committed perjury. Robinson, 30 F.3d at
787-88 .                                                                         
 
[17] In Lambertsen's case, the district court
specifically found that Lambertsen committed
perjury by wilfully providing false testimony
concerning statements he made to Dixie Grinnell.
At trial, Lambertsen testified that he told Grinnell to
inform investors that the promissory notes were a
risky investment. When called as a witness for
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Lambertsen, however, Grinnell denied being told
that information by Lambertsen. The district court
found Grinnell's testimony more credible given her
continued use of the fraudulent brochures and the
sheer number of investors. The court noted that on
cross-examination Lambertsen initially answered
that he had given Grinnell the disclaimer "in so
many words," but when pressed further, Lambertsen
unequivocally responded that he told her to inform
investors of the risk.                                                     
 
The court also determined that Lambertsen's
testimony was material and a point on which
Lambertsen was not likely to be mistaken or
confused. Accordingly, the district court found that
Lambertsen wilfully gave false testimony, knowing
that he never directed Grinnell to inform investors
of the risk. Given those findings and the fact that
Lambertsen argues only that the district court
should not have believed Grinnell over him, we see
no reason to disturb the district court's decision and
certainly do not find clear error with the application
of the § 3C1.1 enhancement.                                        
 
D. Abuse of a Position of Trust                                 
 
[18] Finally, we deal with whether the district court
properly applied an enhancement to Lambertsen's
sentence under USSG § 3B1.3  for abusing a
position of trust. Our review of the district court's
application of this enhancement is likewise for clear
error. United States v. Mabrook,  301 F.3d 503, 510
(7th Cir.2002). A two -level increase in a
defendant's sentence under USSG § 3B1.3 is
authorized if he abused a position of public or
private trust "in a manner that significantly
facilitated the commission or concealment of the
[underlying] offense." USSG § 3B1.3 (2003).            
 
Generally, individuals entrusted with professional
or managerial discretion constitute persons holding
a position of trust because they are subject to
significantly less supervision. USSG § 3B1.3, cmt.
n.1. We have held that this enhancement applies to
defendants who serve as corporate officers, utilize
fraudulent documents to induce investors, and
employ the corporate form to conduct their criminal
activities. Mabrook,  301 F.3d at 510; see also
                                                                                     

United States v. Boyle,  10 F.3d 485, 489 (7th
Cir.1993) (applying § 3B1.3 enhancement to
president of company, in part, because he acts as
agent of client-victims). In United States v.
Mabrook,  the defendant used his position as the
owner of a company to lure investors and conceal
his fraudulent activities. Mabrook,  301 F.3d at 510.
The Mabrook  court also found that the defendant
assumed a fiduciary duty to his investors by virtue
of his position as the owner, further occupying a
position of trust under § 3B1.3 . Id.                             
 
*946 [19]  Lambertsen does not argue that, as the
President of Dealer Direct, he did not occupy a
position of trust, but only states that he did not
utilize that position to facilitate a crime. Given the
nature of his power as the President of Dealer
Direct, his knowledge of the manner in which
brokers chose their victim-investors, his creation of
and access to corporate bank accounts, his purchase
of speculative stock without investors' knowledge,
and his issuance of fraudulent promissory notes as
late as April 1999 (well after the business was
defunct), there was no clear error in the application
of this enhancement to Lambertsen's sentence.
Clearly, he abused a position of trust with respect to
Dealer Direct's investors in order to facilitate the
conspiracy to commit mail fraud.                                 
 
Accordingly, the decision of the district court is
AFFIRMED.                                                               
 
329 F.3d 937                                                               
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v. 
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Defendant was convicted by jury in the United
States District Court for the Northern District of
Illinois, Rebecca R. Pallmeyer, J., of interstate
domestic violence and unlawfully using or carrying
firearm during and in relation to crime of violence,
and sentenced to consecutive five -year terms of
imprisonment. Defendant appealed. The Court of
Appeals, Bauer, Circuit Judge, held that: (1) expert
testimony was reliable and relevant; (2) district
court did not abuse its discretion in admitting
victim's grand jury testimony; (3) district court did
not abuse its discretion by precluding defendant's
proposed impeachment of victim's grand jury
testimony; (4) conviction was supported by
evidence; (5) district court's erroneous supplemental
instruction was harmless; and (6) jury verdict was
not inconsistent.                                                            
 
Affirmed.                                                                     

 
West Headnotes  

 
[1] Criminal Law 1139                                        
110k1139 Most Cited Cases                                         
Court of Appeals reviews district court's
implementation of Daubert  framework with respect
to admission of expert testimony de novo.                   
 
                                                                                     

[2] Criminal Law 1153(1)                                    
110k1153(1) Most Cited Cases                                   
Once Court of Appeals is convinced that district
court properly applied Daubert framework with
respect to admission of expert testimony, it reviews
district court's decision to admit or exclude expert
testimony for abuse of discretion.                                
 
[3] Criminal Law 469.2                                      
110k469.2 Most Cited Cases                                        
It is job of district court to ensure that expert's
opinion is reliable and relevant to case, and thus,
district court is given broad discretion to do so.          
 
[4] Criminal Law 478(1)                                      
110k478(1) Most Cited Cases                                      
Psychiatric mental health nurse's testimony that
defendant's former girlfriend exhibited common
behavior among victims of domestic violence in
recanting accusations that defendant had kidnapped
and physically abused her was reliable and relevant,
and thus was admissible under Daubert  in
defendant's trial for interstate domestic violence;
nurse had over 40 years of experience specializing
in crime victims and had published over 100
scholarly articles, her work was generally accepted
in mental health profession, and she based her
opinion on thorough and full examination of facts in
case, including police and medical reports,
communications between defendant and girlfriend,
and her interview with girlfriend.                                 
 
[5] Criminal Law 388.1                                      
110k388.1 Most Cited Cases                                        
Daubert inquiry with respect to admission of expert
testimony must be connected to particular facts of
case.                                                                             
 
[6] Criminal Law 478(1)                                      
110k478(1) Most Cited Cases                                      
Expert witness's experience in particular field is
often quite relevant in determining reliability of her
opinion.                                                                       
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[7] Criminal Law 742(1)                                      
110k742(1) Most Cited Cases                                      
 
[7] Criminal Law 1159.4(2)                                 
110k1159.4(2) Most Cited Cases                                
Jury is free to credit whichever witness it sees fit; it
is not within province                                                  
of Court of Appeals to determine which witnesses
are persuasive.                                                              
 
[8] Criminal Law 544                                         
110k544 Most Cited Cases                                           
District court did not abuse its discretion in
admitting victim's grand jury testimony at
defendant's trial for interstate domestic violence;
victim testified at trial and defendant had right to
cross-examine her within rules of evidence, which
he fully exercised. Fed.Rules Evid.Rule
801(d)(1)(A), 28 U.S.C.A .                                           
 
[9] Criminal Law 1153(1)                                    
110k1153(1) Most Cited Cases                                   
Court of Appeals reviews district court's decision to
admit grand jury testimony at trial for abuse of
discretion. Fed.Rules Evid.Rule 801(d)(1)(A), 28
U.S.C.A .                                                                      
 
[10] Criminal Law 1170.5(1)                                
110k1170.5(1) Most Cited Cases                                
District court did not abuse its discretion by
precluding defendant's proposed impeachment of
victim's grand jury testimony at defendant's trial for
interstate domestic violence by eliciting statements
victim made to investigator that her trip with
defendant to neighboring state was "no kidnaping";
victim did not actually tell grand jury that she had
been "kidnaped," proposed impeachment sought to
elicit legal conclusion from victim about defendant's
conduct, and defendant was not convicted of
kidnaping, so any possible error was harmless.            
 
[11] Criminal Law 662.8                                     
110k662.8 Most Cited Cases                                        
Confrontation clause is not violated by admitting
declarant's out-of-court statements, as long as
declarant is testifying as witness and subject to full
and effective cross-examination. U.S.C.A.
Const.Amend. 6.                                                          
                                                                                     

[12] Weapons 17(4)                                              
406k17(4) Most Cited Cases                                        
Conviction for using or carrying firearm during and
in relation to crime of violence was supported by
evidence that defendant violently confronted his
ex-girlfriend, apparently with something heavy
concealed in his pocket, that during four days
defendant kept girlfriend confined in hotel room
and physically abused her witness saw defendant
with gun in his waistband, that defendant asked
friend to dispose of gun, and that girlfriend had told
others that defendant had gun, that he loaded it in
front of her, threatened her with it, and struck her in
the face with it. 18 U.S.C.A. § 924(c)(1)(A).             
 
[13] Weapons 4                                                     
406k4 Most Cited Cases                                               
 
[13] Weapons 6                                                     
406k6 Most Cited Cases                                               
"In relation to" prong of using or carrying firearm
during and in relation to crime of violence may be
satisfied by evidence that defendant carried his
weapon to further purpose or effect of his crime. 18
U.S.C.A. § 924(c)(1)(A).                                           
 
[14] Criminal Law 1155                                      
110k1155 Most Cited Cases                                         
Court of Appeals reviews district court's decision to
answer question propounded from jury, as well as
language used in court's response, for abuse of
discretion.                                                                     
 
[15] Criminal Law 863(1)                                   
110k863(1) Most Cited Cases                                      
District court did not abuse its discretion in
deciding to respond to jury's question seeking
clarification of meaning of "during" in charge of
using or carrying firearm during and in relation to
crime of violence; it was quite clear from language
of jury's question that it was having primary
difficulty understanding term's meaning. 18
U.S.C.A. § 924(c)(1)(A).                                             
 
[16] Criminal Law 1174(1)                                  
110k1174(1) Most Cited Cases                                   
District court's error in including term "in relation
to" in supplemental instruction in response to jury
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question on meaning of "during" in charge of using
or carrying firearm during and in relation to crime
of violence was harmless; even though terms had
separate meanings and "in relation to" should not
have been included in response to jury, inclusion of
those words did not mislead jury with respect to
meaning of "during," and there was sufficient
evidence for rational jury to find defendant guilty
beyond reasonable doubt. 18 U.S.C.A. §
924(c)(1)(A).                                                                
 
[17] Criminal Law 863(1)                                   
110k863(1) Most Cited Cases                                      
When it is clear that jury is having difficulty with
original instructions, supplemental instruction is
appropriate.                                                                 
 
[18] Criminal Law 1134(3)                                   
110k1134(3) Most Cited Cases                                   
On challenge to district court's supplemental jury
instruction, Court of Appeals examines language
for: (1) whether instruction as whole fairly and
adequately treated issues, (2) whether instruction
was correct statement of law, and (3) whether
district court answered jury's question specifically.    
 
[19] Criminal Law 878(4)                                   
110k878(4) Most Cited Cases                                      
Jury's finding in special interrogatory that
government did not prove beyond reasonable doubt
that defendant "used" firearm in connection with
interstate domestic violence charge and defendant's
conviction for unlawfully using or carrying firearm
during and in relation to crime of violence were not
inconsistent, since defendant could have carried gun
without using it. 18 U.S.C.A. § 924(c)(1)(A).             
 
[20] Criminal Law 878(4)                                   
110k878(4) Most Cited Cases                                      
Inconsistent verdicts do not invalidate verdict, since
jury that inconsistently convicts defendant of one
offense and acquits him of another is as likely to
have erred in acquitting him of the one as in
convicting him of the other.                                        
*652 John C. Kocoras (argued), Office of United
Staes Attorney, Chicago, IL, for Plaintiff-Appellee.    
 
Steven R. Hunter (argued), Chicago, IL, for
                                                                                     

Defedant-Appellant.                                                     
 
Before BAUER, POSNER, and EASTERBROOK,
Circuit Judges.                                                              
 
BAUER, Circuit Judge.                                              
 
On March 19, 2001, the federal government
charged the Defendant, Roy Young, under a
three-count indictment; count 1 charged Young
with kidnaping Beatrice Patrick on or about January
14 to 18, 2001, a violation of 18 U.S.C. § 1201;
count 2 charged him with interstate domestic
violence against Patrick on or about January 14,
2001, in violation of 18 U.S.C. §§ 2261(a)(1) and
(b)(3); and finally, count 3 charged Young with
unlawfully using or carrying a firearm during and in
relation to the commission of a crime of violence on
or about January 14, 2001, in contravention of 18
U.S.C. § 924(c)(1)(A). Young was later charged
under a Superseding Indictment, alleging the same
three offenses, though altering the wording in count
2 slightly.                                                                      
 
A jury found Young not guilty of the kidnaping
charge in count 1, but found him guilty of interstate
domestic violence and unlawful use of a firearm
under counts 2 and 3. The district court sentenced
Young to consecutive five-year terms of
imprisonment for counts 2 and 3. Young raises four
issues on appeal: 1) whether the district court
abused its discretion by admitting testimony from
the government's expert regarding common patterns
among domestic abuse victims; 2) whether the
district court erred in admitting Patrick's grand jury
testimony under Rule 801(d)(1)(A) of the Federal
Rules of Evidence; 3) whether the government
sustained its burden of proof that Young used or
carried a firearm in violation of 18 U.S.C. §
924(c)(1)(A); and finally 4) whether the district
court abused its discretion in its response to a
question from the jury while it was deliberating.
We affirm the decision of the district court.                 

 
BACKGROUND 

A. Events Prior to and Surrounding January 14,
2001                                                                             
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Young and Patrick began dating in 1989, when
Young was fifteen years old and Patrick was
seventeen years old. During their ten to eleven -year
relationship, the couple had three children but never
married. The relationship was marred by domestic
violence, and in April of 2000 Patrick obtained an
Order of Protection against Young. Though it
appears the relationship was an off-and-on
arrangement, the two were at least in touch in
January of 2001, when Patrick sent word to Young
that she needed money from him. At that time,
Patrick lived in the Altgeld Gardens housing
development in Chicago, Illinois, while Young
resided in Michigan City, Indiana.                              
 
On the evening of January 14, 2001, Young drove
with a friend, Forknewin Sidney, and two others
from his home in Michigan City to the Altgeld
Gardens development. After dropping Sidney off at
Sidney's mother's home, Young located Patrick at
Theresa Miller's home, a neighbor of Patrick's. In
addition to Patrick, Young also found George Terry
present. Patrick previously had told Terry that if
*653 Young caught the two of them together, he
would kill them both.                                                   
 
When Young arrived at the apartment, he became
visibly agitated at Terry's presence. Young kept
one hand in his pocket, which apparently contained
a heavier object. Terry fled the apartment, and
Young proceeded upstairs and confronted Patrick
by grabbing her and asking whether she had been
"messing around" with Terry. This argument
escalated and Young punched Patrick near her eye
and told her to leave with him. The two eventually
tumbled down the stairs from the second floor of
Miller's home while struggling. Miller and her
nephew broke the two apart and ordered both of
them to leave, for fear of damage to Miller's
apartment. Patrick pleaded with Miller to allow her
to stay because Patrick said she could not breathe,
but Miller insisted that she leave.                                
 
The argument continued outside, and Patrick
eventually entered Young's car and drove to a
nearby wooded area, where Patrick's car was
parked. Once there, Young continued to yell at
Patrick and used a car jack to smash the front
                                                                                     

passenger window of her car. Patrick also testified
before the grand jury that Young said "Don't play
with me" and "I'll kill you" at this time. Young then
drove both of them back to Patrick's apartment and
proceeded upstairs into her bedroom, where the
couple's three children were present. Young told the
children to get out of the room and told Patrick that
she was coming with him, but Patrick refused. The
two continued to argue, with Patrick refusing to go
until Young picked up a plastic milk crate and
threatened to hit Patrick if she did not go. Patrick
eventually left the apartment with Young and got
into his van.                                                                  
 
Young then drove Patrick, Sidney, and his two
other friends to Michigan City, Indiana. Though
Patrick testified at trial that she was not "forced" to
leave with Young, she testified before the grand
jury that she feared for her life if she did not go with
him. During the drive to Indiana, Patrick held her
head as if in pain and spoke to no one, except to ask
for a cigarette on one occasion. When they arrived
at Young's apartment, Patrick walked straight into
his bedroom with Young close behind. Once
inside, Young began beating Patrick with his fists,
kicking her, and choking her. This scenario
replayed itself off and on over the ensuing two to
three hours. On at least one occasion, Patrick called
out to Young's friends, who were in the other room,
but no one intervened. Patrick did not leave the
bedroom that first night.                                              
 
B. January 15-17, 2001                                              
 
In fact, Patrick went nowhere over the next four
days; Young kept her in the apartment, continued
to beat her, and threatened to kill her. Young
allowed Patrick to go into the bathroom and living
room but not to leave the apartment. Patrick was
able to phone her employer at some point by
sneaking a call with Young's cellular phone, but she
did not call the police. She had never been to the
apartment and apparently did not know where she
was. Young also kept two pit bulls in the
apartment, which got loose at one point and forced
Patrick to jump behind a stereo speaker for safety.      
 
During these four days, Young's friends apparently
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continued to stay in the apartment. At one point,
Sidney witnessed Young walk out of the bedroom
(where Sidney had heard Young beating Patrick)
with a gun in his waistband. Young asked Sidney to
hide the gun for him, but Sidney refused. At trial,
Patrick testified that Young never had a gun, but
before the grand jury she recounted that he began
loading bullets into the gun while in the bedroom
and that he struck her in the face with it.                     
 
*654 C. January 18-19, 2001                                     
 
After four days of abuse, Patrick convinced Young
to drive her back to Chicago so that she could sign
some papers at work, pick up her paycheck, and see
her children. Just as on the trip to Indiana, Young
took Sidney and two other friends with him as he
drove Patrick back to her grandmother's apartment
in Altgeld Gardens. Once inside, Patrick locked the
door and called 911, telling the operator that she
had been kidnaped for several days and just
released. Young banged on the door to gain entry,
which the 911 operator heard over the phone.
Patrick also made a second call to 911 and gave a
description of Young and his van, told the operator
that she had been held against her will, and said that
Young had a gun.                                                         
 
After calling 911, Patrick called her aunt, Shirley
Fields, and pleaded with Fields to come and get her.
Patrick told Fields that Young tried to kill her and
that she ran from him. Fields could hear Young
banging on the door outside and swearing at
Patrick. Fields arrived at the apartment shortly
thereafter but did not see Young anywhere. Fields
found Patrick in her grandmother's apartment with
two black eyes, a cut mouth, swelling on her head,
and marks on her neck where Patrick said Young
choked her. Fields also saw blood all over Patrick's
clothing.                                                                       
 
Fields took Patrick to nearby Jackson Park
Hospital, where Patrick informed the attending
nurse and doctor that she had been kidnaped and
beaten by Young, including the fact that Young
struck her in the face with a gun. Patrick also told
them that she lost consciousness at one point and
was forced to have sex. The medical staff noted
                                                                                     

bruising and tenderness on her head, eyes, forehead,
cheek, chin, neck, and back.                                        
 
That evening FBI agents interviewed Patrick in the
hospital and took photos of her injuries. Patrick
told them Young forced her to go to Indiana with
him, that he beat her, and that she went with him
because she thought he had a gun by the way he
held his hand in his pocket. She also informed them
that he threatened her with the gun while in Indiana
on several occasions and hit her in the face with it.
Police officers found Sidney that evening and
interviewed him as well. Sidney later told Young of
the interview, at which time Young instructed
Sidney not to tell anyone about the gun.                      
 
On January 19, 2001, FBI agents went to Young's
apartment, but he was not home. Upon seeing the
police, Christine Smith, a friend of Young's, called
to warn him, and Young subsequently spent the
night at her home. The police searched Young's
home and recovered forty-three bullets of various
calibers but no gun. The next day, Young agreed to
sell Smith's boyfriend a gun, and Young had a
friend retrieve it from under the tree where Young
had hidden the gun.                                                     
 
FBI agents arrested Young on January 22, 2001,
finding him hiding between a mattress and a wall in
a friend's apartment. Young helped police locate
Sidney and the other individuals present during the
kidnaping, who were all arrested as well. The two
other individuals were released without being
charged, and Sidney testified against Young
pursuant to a grant of immunity.                                  
 
D. Young's Trial                                                        
 
During the trial, the government called Patrick as a
witness. As is not entirely uncommon with victims
of domestic abuse, she denied most of the
allegations against Young and recanted her story
about the kidnaping and abuse. Patrick testified
that she still loved Young and specifically denied
that he threatened her before taking her to Indiana,
that he forced her to go with him to Indiana, and
that he had a *655 gun. The government then
treated Patrick as a hostile witness and introduced
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her grand jury testimony, in which she affirmed the
details recited above about the trip to Indiana, the
abuse, and Young's gun.                                               
 
Patrick's grand jury testimony tracked a written
statement prepared during a lengthy meeting with
government prosecutors. Before the grand jury, she
testified that she had an opportunity to review and
correct the statement, which she utilized. The
government questioned her from the statement, and
following her testimony she affirmed that all of her
answers were correct. Patrick also affirmed that her
testimony was entirely consistent with her
statements to the police, the FBI agents, the medical
personnel, the 911 operators, and her aunt.                 
 
The government also called Dr. Ann Wolbert
Burgess, a psychiatric mental health nurse
specializing in crime victims, as an expert to
explain Patrick's recantation. Dr. Burgess has more
than forty years of nursing experience and holds a
doctorate in nursing science as well as both master
and bachelor of science degrees. She is a Professor
of Nursing at Boston College and has written,
among other things, over 114 articles in various
professional journals and publications on topics
including forensic nursing, rape, and domestic
violence. Dr. Burgess was also the chair of a group
from the National Research Council Institute of
Medicine that prepared a book at Congress' request
entitled Understanding Violence Against Women.      
 
Young objected to Dr. Burgess' testimony, but
following a full Daubert hearing, the court ruled
that Dr. Burgess could testify. The doctor stated
that victims of domestic violence commonly recant
their accusations and that victims of such abuse
have a limited ability to perceive means of escape.
She also testified that Patrick exhibited this not
uncommon behavior pattern. In forming her
opinion, Dr. Burgess had reviewed FBI reports,
Chicago Police Department reports detailing
various confrontations between Patrick and Young,
Patrick's grand jury testimony, the Order of
Protection Patrick obtained against Young, the
criminal history report on Young, letters between
Young and Patrick, the defense counsel's notes of
an interview with Patrick, and recordings of
                                                                                     

telephone conversations between Young and Patrick
while Young was in pre -trial detention. Dr. Burgess
also spent over an hour interviewing Patrick
personally.                                                                    
 
During deliberations, the jury sent a question to the
district judge asking for clarification on the
meaning of "during" with respect to count 3's
charge of unlawfully using or carrying a firearm
during and in relation to the commission of a crime
of violence on or about January 14, 2001, in
contravention of 18 U.S.C. § 924(c)(1)(A). With
respect to this count, the court originally instructed
the jury that the government must prove the
following beyond a reasonable doubt: 1) that
Young committed the crime of kidnaping as
charged in count 1 or the crime of interstate
domestic violence as charged in count 2; and 2)
that on or about January 14, 2001, Young
knowingly used or carried a firearm during and in
relation to the offense charged in counts 1 or 2.           
 
The jury sent the following question to the district
judge during deliberations:                                          
   Dear Judge Pallmeyer: We, the jury, would like
   further clarification of the terms "during" and "in
   relation to," the second part of Count 3. We, the
   jury, agree on the first part of Count 3. However,
   there has been much discussion on when "during"
   begins and ends.                                                       
   Question: If a person is convicted of interstate
   domestic violence, does the "during" begin when
   the defendant *656 crosses state lines or does that
   time frame begin when the violence first occurs in
   Michigan City, Indiana? Thus, when does it end?  
Young asked that the jury be referred to the
already given instructions, while the government
and district judge felt a clarification was necessary.
The court, accordingly, sent the following written
clarification to the jury: "Dear Jurors: 'During and
in relation to the offense charged in Counts 1 or 2'
means at any point within the offense conduct
charged in Counts 1 or 2."                                            
 
The jury ultimately acquitted Young of the
kidnaping charge in count 1 but convicted him of
the charges in counts 2 and 3. In a special
interrogatory on count 2, the jury stated that it did
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not find beyond a reasonable doubt that Young
"used" a dangerous weapon in connection with the
interstate domestic violence charge. [FN1]  The
district court, thus, sentenced Young to consecutive,
five -year prison terms, for a total of ten years.
Young appeals the district court's decision to admit
the expert testimony of Dr. Burgess as well as
Patrick's grand jury testimony. Young further
appeals the sufficiency of the evidence on his
conviction for use of a firearm during and in
relation to a crime of violence and the district
court's supplemental instruction in response to the
question from the jury.                                                 
                
              FN1. The court submitted this special
              interrogatory to the jury pursuant to
              Apprendi v. New Jersey,  530 U.S. 466,
              120 S.Ct. 2348, 147 L.Ed.2d 435 (2000),
              because an affirmative answer to the
              special interrogatory could have increased
              Young's maximum sentence from five to
              ten years under 18 U.S.C. § 2261(b)(3), (4)
              .                                                                      

 
    ANALYSIS 

A. Expert Testimony on Patterns Among
Domestic Abuse Victims                                              
 
[1][2] We review the district court's
implementation of the Daubert  framework with
respect to the admission of expert testimony de
novo. Once we are convinced that the district court
properly applied the Daubert framework, however,
we review the decision to admit or exclude the
expert testimony for an abuse of discretion. United
States v. Allen,  269 F.3d 842, 845 (7th Cir.2001) .      
 
[3] According to Rule 702 of the Federal Rules of
Evidence, "[i]f scientific, technical, or other
specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in
issue," a properly qualified expert may testify as to
their opinion on the matter. FED. R. EVID. 702.
That testimony must also be based on sufficient
facts, be the product of reliable principles and
methods, and reflect reliable application of those
methods to the facts. Id. It is the job of the district
court to ensure that the expert's opinion is reliable
                                                                                     

and relevant to the case, and thus, the district court
is given broad discretion to do so. Allen, 269 F.3d
at 846.                                                                           
 
[4] Young does not argue that the district court
improperly qualified Dr. Burgess as an expert
witness. We must determine, therefore, whether the
methodology used by Dr. Burgess to arrive at her
opinions was reliable and relevant to this case.
Young argues that Dr. Burgess' methodology was
not reliable because: a) Dr. Burgess formed her
opinion before meeting with Patrick; b) Dr.
Burgess reached her conclusion about Patrick based
upon "anecdotal" evidence of other battered
women; and c) Dr. Burgess did not interview
Patrick's friends and family.                                         
 
[5] The Supreme Court laid out several factors in
Daubert that serve as a starting point for
determining whether an expert's opinion is based
upon reliable methodology. *657Daubert v.
Merrell Dow Pharm., Inc.,  509 U.S. 579, 593-94,
113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). The
Court later made clear in Kumho Tire,  however, that
"the factors [Daubert  ] mentions do not constitute a
'definitive checklist or test.' " Kumho Tire Co., Ltd.
v. Carmichael,  526 U.S. 137, 150, 119 S.Ct. 1167,
143 L.Ed.2d 238 (1999) (emphasis in original); see
also United States v. Conn, 297 F.3d 548, 555-56
(7th Cir.2002). Thus, the Daubert inquiry must be
connected to the particular facts of the case.
Kumho Tire,  526 U.S. at 150, 119 S.Ct. 1167;
Conn, 297 F.3d at 555-56.                                           
 
[6] Among the factors to consider, the expert
witness's experience in a particular field is often
quite relevant in determining the reliability of her
opinion. See Conn, 297 F.3d at 556. In United
States v. Allen, this Court upheld the admission of
expert testimony in a drug trafficking case by a
police officer with twenty-six years of experience,
thirteen of which were with the DEA. Allen, 269
F.3d at 846. The expert in that case based his
opinion not only on his extensive experience
investigating over 200 drug cases but also on a full
examination of the relevant police reports. Id.           
 
Beyond considering the reliability of the expert's
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opinion, we must also examine its helpfulness to the
jury. FED. R. EVID. 702. On this issue, two cases
from our sister Circuits are most enlightening and
highly relevant. In United States v. Alzanki,  the
First Circuit upheld the defendant's conviction for
holding and conspiring to hold a household
employee in involuntary servitude. United States v.
Alzanki, 54 F.3d 994, 1009 (1st Cir.1995). In so
holding, the court also affirmed the admission of
expert testimony by the same Dr. Burgess who
testified in Young's case, deeming it helpful to the
jury. Id. at 1005-06.                                                     
 
As in Young's case, Dr. Burgess based her
testimony in Alzanki on the patterns abuse victims
generally exhibit and whether the victim in that case
exhibited those patterns. Id. at 1006. The court
noted that Dr. Burgess' expertise focused on victims
of sexual abuse but that she also researched
comparable behavior in victims of nonsexual abuse
in "unequal power" relationships (i.e.--battered
spouses and children). Id. The First Circuit
reviewed the admission of Dr. Burgess' testimony
under an abuse of discretion standard, as we do
here, and concluded that her testimony "was
'reasonably likely' to assist the jury in understanding
and assessing the evidence, in that the matter at
issue was highly material, somewhat technical, and
beyond the realm of acquired knowledge normally
possessed by lay jurors." Id.                                        
 
Similarly, in Arcoren v. United States,  the Eighth
Circuit affirmed the admission of expert testimony
on "battered woman syndrome." Arcoren v. United
States, 929 F.2d 1235, 1241 (8th Cir.1991). Like
Patrick, the victim in Arcoren recanted her
allegations of rape and abuse after describing her
ordeal to police, medical professionals, and
investigators and testifying to those events before a
grand jury. Id. At the trial four months later, the
victim stated that she did not remember her
statements before the grand jury and that she
fabricated those statements she could remember
making. Id. The government in Arcoren,  as in
Alzanki, called an expert psychologist who worked
with battered women for ten years and with rape
victims for fourteen years. Id. at 1239.                        
 
                                                                                     

In affirming the admission of the expert testimony,
the Eighth Circuit noted that a "jury naturally would
be puzzled at the complete about -face [the victim]
made, and would have great difficulty in
determining which version of [the victim's]
testimony it should believe. If there were some
explanation for [the victim's] changed statements,
such explanation would aid the jury in deciding
which statements were credible." *658 Id.  at 1240.
The court then discussed how the expert testimony,
strikingly similar to that offered by Dr. Burgess in
both Alzanki and Young's case, provides the
explanation a jury needs in order to properly weigh
the victim's trial testimony. Id.                                   
 
[7] Before this Court, Young initially argued that
Dr. Burgess' methodology was unreliable because
she arrived at her conclusion before interviewing
Patrick. To support this argument, he points only to
testimony from his expert witness that failing to
interview Patrick first is not sound. The jury,
however, is free to credit whichever witness it sees
fit. United States v. Woolfolk,  197 F.3d 900, 904
(7th Cir.1999) Obviously, the jury did not find
Young's expert persuasive, and it is not within the
province of this Court to determine otherwise. Id.     
 
Young also argues that Clark v. Takata Corp., 192
F.3d 750 (7th Cir.1999), demonstrates that the
district court abused its discretion by admitting Dr.
Burgess' testimony because she arrived at her
conclusion before interviewing Patrick. Clark,
however, is inapposite, as it dealt with whether or
not the proffered expert merely assumed the fact he
was being called to prove. Clark, 192 F.3d at 757 .
In this case, not even Young disputes that he beat
Patrick for years. The government did not offer Dr.
Burgess as an expert on whether or not Young
abused Patrick, but rather, as an expert on how
victims such as Patrick typically respond to such
abuse. Furthermore, there is no legal authority
supporting the proposition that Dr. Burgess must
interview Patrick before forming her expert opinion.   
 
Young's final two arguments are as futile as the
first. Next, he claims that Dr. Burgess'
methodology was based upon "anecdotal" evidence
of other battered women; and finally, he argues that
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her methodology was unsound because she did not
interview Patrick's friends and family. As for
"anecdotal" evidence, Dr. Burgess is a highly
qualified psychiatric mental health nurse with over
forty years of experience. She specializes in crime
victims and has published well over 100 scholarly
articles and other writings on forensic nursing, rape,
and domestic violence. Her work is generally
accepted in the mental health profession. Even
Young's own expert agreed with Dr. Burgess that
abuse victims often recant their statements to
protect their abusers. Dr. Burgess' background
makes it clear that she based her opinion in this case
on her extensive nursing experience as well as her
academic research on several hundred battered
women. See Allen, 269 F.3d at 846  (relying, in
part, on experience of police officer to affirm
admission of expert testimony).                                   
 
Furthermore, Dr. Burgess reached her opinion after
conducting a thorough and full examination of the
facts in this case. We noted above the substantial
evidence Dr. Burgess reviewed in forming her
opinion, including police and medical reports as
well as communications between Patrick and
Young. See id. (noting expert's reliance on police
reports). And, lest we forget, Dr. Burgess also
spent over an hour interviewing Patrick personally.
To assert that Dr. Burgess' opinion was based on
"anecdotal" evidence is patently inaccurate. That
Dr. Burgess did not also interview Patrick's friends
and family is of no concern; it seems unlikely that
they would disprove the abuse Young dealt out to
Patrick for over a decade.                                             
 
Finally, given Patrick's recantation at trial, we find
that Dr. Burgess' expert opinion was helpful to the
jury in determining how to credit that testimony.
We see no reason to disagree with the First Circuit's
conclusion in Alzanki that Dr. Burgess' testimony is
both reliable and helpful in a case such as this one.
The *659 district court did not abuse its discretion
in admitting the expert testimony of Dr. Burgess.        
 
In a last-ditch effort, Young argues that Rule 403
of the Federal Rules of Evidence prohibits the
introduction of Dr. Burgess' testimony because the
prejudicial effect of asserting that Young battered
                                                                                     

Patrick outweighs the probative value of her
testimony. See FED. R. EVID. 403. There is no
real issue disputing that Young beat Patrick during
the course of their relationship and over the days at
issue here. The evidence of the beatings was
overwhelming, and Dr. Burgess' testimony was
highly probative as to why Patrick recanted on the
stand in light of her earlier statements.                        
 
B. Admission of Patrick's Grand Jury Testimony     
 
[8][9] Next, we review the district court's decision
to admit Patrick's grand jury testimony under Rule
801(d)(1)(A) for an abuse of discretion. United
States v. Williams,  737 F.2d 594, 608 (7th Cir.1984)
. Rule 801(d)(1)(A) of the Federal Rules of
Evidence provides that a statement is not hearsay if
the declarant testifies at trial, is subject to
cross-examination concerning the statement, and the
statement is "inconsistent with the declarant's [trial]
testimony, and was given under oath subject to the
penalty of perjury at a trial, hearing, or other
proceeding, or in a deposition." F ED. R. EVID.
801(d)(1)(A). Young does not dispute that Patrick
testified at his trial, nor that she was subject to
cross-examination by defense counsel. It is equally
obvious that Patrick's trial testimony was
inconsistent with her grand jury testimony. Indeed,
Patrick recanted her allegations of abuse against
Young while on the witness stand at his trial; what
is commonly referred to as a turncoat witness. See
United States v. DiCaro,  772 F.2d 1314, 1322 (7th
Cir.1985). Finally, the grand jury testimony
satisfies the requirement that the prior inconsistent
statement be given under oath. Id.                               
 
[10] Young's primary argument, however, is that
the district court improperly limited his
cross-examination of Patrick by prohibiting him
from impeaching her grand jury testimony with
hearsay statements she made the day after she
testified before the grand jury. He also submits that
the district court abused its discretion in admitting
Patrick's grand jury testimony under Rule
801(d)(1)(A) because it violated the Confrontation
Clause of the Sixth Amendment and was unfairly
prejudicial under Rule 403 of the Federal Rules of
Evidence. None of these arguments prevail.                
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First, Young agrees that Patrick was subject to
cross-examination at his trial and that
cross-examination surely took place. His complaint
is that the district court improperly limited this
cross-examination because it prevented him from
impeaching the government's impeachment of
Patrick by eliciting statements she made to a
defense investigator the day after her grand jury
testimony. Apparently, Patrick told Young's
investigator that the trip to Indiana was "no
kidnaping." The statement, however, did not
impeach any of Patrick's grand jury testimony
because Patrick did not actually tell the grand jury
that she had been "kidnaped."                                     
 
We find no abuse of discretion in the district court's
ruling. Young had a right to cross-examine Patrick
within the rules of evidence, which he fully
exercised. Young's proposed impeachment of
Patrick's grand jury testimony sought to elicit a
legal conclusion from Patrick about whether
Young's conduct amounted to the kidnaping
charged in count 1. See United States v. Hach, 162
F.3d 937, 945 (7th Cir.1998) (noting that answers in
the form of a legal conclusion amount to unhelpful
*660 opinion testimony). In the event, Young's
attorney brought the sought-after statement into
evidence through the investigator. Finally, Young
was not convicted of kidnaping under count 1, so
that any possible error was harmless.                          
 
[11] Young's Confrontation Clause and Rule 403
arguments are likewise without merit. It is
well-settled law that "the Confrontation Clause is
not violated by admitting a declarant's out -of-court
statements, as long as the declarant is testifying as a
witness and subject to full and effective
cross-examination." California v. Green, 399 U.S.
149, 158, 90 S.Ct. 1930, 26 L.Ed.2d 489 (1970);
DiCaro,  772 F.2d at 1326;  Mason v. Duckworth,
74 F.3d 815, 819 n. 3 (7th Cir.1996).                         
 
Finally, Young relies on United States v. Doerr,
886 F.2d 944 (7th Cir.1989), to assert his Rule 403
argument that admission of Patrick's grand jury
testimony is unfairly prejudicial. Young argues that
the testimony does not contain a long, narrative
answer from Patrick and is simply her responses to
                                                                                     

leading questions from the government that were
not subject to cross-examination. He believes this
pattern presents a problem because Patrick has
limited education and recanted much of that
testimony. While Doerr does list several factors the
court should bear in mind when considering the
trustworthiness of out-of-court statements, the case
is concerned with hearsay statements being offered
into evidence under the catch-all hearsay exception
in Rule 807. Id. at 955-56. As we stated above,
Patrick's grand jury testimony was not hearsay
under Rule 801(d)(1)(A), and therefore, Doerr is
inapplicable here.                                                         
 
C. Conviction for Use of a Firearm Under §
924(c)(1)(A)                                                                 
 
[12] Young's third argument in this appeal is that
the government did not prove beyond a reasonable
doubt that he "used" a firearm in violation of 18
U.S.C. § 924(c)(1)(A). With a challenge to the
sufficiency of the evidence, this Court considers the
evidence in a light most favorable to the
government and will overturn a conviction only if
no rational trier of fact could conclude that the
government proved the crime's essential elements
beyond a reasonable doubt. United States v. Jones,
188 F.3d 773, 776 (7th Cir.1999); United States v.
Jackson,  177 F.3d 628, 630 (7th Cir.1999) .                
 
Under 18 U.S.C. § 924(c)(1)(A), "any person who,
during and in relation to any crime of violence ...
for which the person may be prosecuted in a court
of the United States, uses or carries  a firearm, or
who, in furtherance of any such crime, possesses  a
firearm" is subject to various imprisonment terms.
18 U.S.C. § 924(c)(1)(A) (2002) (emphasis added).
Young argues that there was insufficient evidence to
convict him of this crime because the government
did not show, per Bailey v. United States,  that
Young "actively employed" the firearm in
connection with the charge of interstate domestic
violence in count 2. See Bailey v. United States,  516
U.S. 137, 142-43, 116 S.Ct. 501, 133 L.Ed.2d 472
(1995).                                                                         
 
The holding in Bailey is not as broad as Young
would have this Court believe. The Court in Bailey
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referred only to the meaning of "uses" under §
924(c)(1)(A) and did not address the meaning of
"carries" or "possesses" under the statute, which is
the issue presented by this case. Thus, we must
determine whether Young "carried" a firearm
"during and in relation to," or whether he
"possessed" one "in furtherance of," the interstate
domestic violence charge.                                            
 
[13] This Court stated in United States v. Pike  that
the "in relation to" prong of § 924(c)(1)(A) may be
satisfied "by evidence that the defendant carried his
weapon to further the 'purpose or effect  ' *661 of
his crime." United States v. Pike,  211 F.3d 385, 389
(7th Cir.2000) (quoting Smith v. United States, 508
U.S. 223, 238, 113 S.Ct. 2050, 124 L.Ed.2d 138
(1993)) (emphasis in original). In Young's case,
there can be no doubt that he carried his gun during
and in relation to the charge of interstate domestic
violence. Witnesses saw him violently confront
Patrick at Miller's apartment in Chicago, apparently
with something heavy concealed in his pocket.
Sidney testified that at least once during the four
days Young kept Patrick in Indiana he saw Young
exit the bedroom with a gun in his waistband.
Young asked Sidney to dispose of the gun, but
Sidney refused. Finally, before the grand jury
Patrick testified that she told her aunt, police, and
medical personnel that Young had a gun, that he
loaded it in front of her, threatened her with it, and
struck her in the face with it.                                       
 
It also goes without saying that Young possessed
his gun "in furtherance of" the underlying charge of
interstate domestic violence. The events described
above all illustrate that he possessed the gun
throughout the time he terrorized Patrick and that
his possession of the gun furthered the abuse he
rendered upon her. Thus, there was ample evidence
for a rational jury to conclude beyond a reasonable
doubt that Young violated § 924(c)(1)(A), and his
conviction for that crime will stand.                             
 
D. The District Court's Response to a Question
from the Jury                                                               
 
[14] We review the district court's decision to
answer a question propounded from the jury as well
                                                                                     

as the language used in the court's response for an
abuse of discretion. United States v. Sanders, 962
F.2d 660, 677 (7th Cir.1992). The government
urges this Court to review the district court's
decision to answer the question for an abuse of
discretion, but argues that Young waived this
standard with respect to the language of the court's
answer and therefore waived the issue on appeal.
The government contends that defense counsel did
not object to the language of the answer and
objected only to the court's decision to give an
answer. The record, however, supports that defense
counsel adequately objected to both the giving and
language of the answer. We will review both issues
for an abuse of discretion.                                            
 
[15][16] First, Young argues that the supplemental
instruction should not have been given, and second,
that the judge mislead the jury by defining the terms
"during" and "in relation to" jointly. Young
contends the joint definition led the jury to believe
the terms had similar meanings when, in fact, they
do not. Young also submits that the jury's findings
in the special interrogatory submitted on count 2 as
well as his conviction under count 3 reveal the
confusion stemming from the erroneous instruction.    
 
[17] With respect to Young's first argument, we
note that the district court has broad discretion to
respond to questions propounded from the jury
during deliberations. United States v. Watts, 29
F.3d 287, 291 (7th Cir.1994). When it is clear that
the jury is having difficulty with the original
instructions, a supplemental instruction is
appropriate. United States v. Lakich, 23 F.3d 1203,
1208 (7th Cir.1994). Furthermore, the district court
should strive to clear away any difficulties with
concrete accuracy. United States v. Otto,  850 F.2d
323, 325 -26 (7th Cir.1988) (citing Bollenbach v.
United States,  326 U.S. 607, 612 -13, 66 S.Ct. 402,
90 L.Ed. 350 (1946)).                                                   
 
Here it is quite clear from the language of the jury's
question that it was having primary difficulty
understanding the meaning of the term "during" in §
924(c)(1)(A). The district judge decided to respond
to the jury's question because the court wished to
clear away the confusion with concrete accuracy.
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We find that *662 the district court did not abuse its
discretion in deciding to respond to the jury's
question.                                                                      
 
[18] When the court issues a supplemental
instruction, we examine the language for the
following factors: 1) whether the instruction as a
whole fairly and adequately treats the issues; 2)
whether the instruction is a correct statement of the
law; and 3) whether the district court answered the
jury's question specifically. Lakich, 23 F.3d at 1208
. The supplemental instruction at issue stated that "
'[d]uring and in relation to the offense charged in
Counts 1 or 2' means at any point within the offense
conduct charged in Counts 1 or 2." As noted above,
the actual question propounded by the jury
concerned itself only with the meaning of "during,"
though the initial paragraph of the note to the
district judge referenced clarification of both
"during" and "in relation to." So, the issue here is
whether the district judge's inclusion of the term "in
relation to" in her supplemental instruction on the
meaning of "during" represents an abuse of
discretion.                                                                     
 
First, the supplemental instruction fairly and
adequately treated the issue presented by the jury as
it fully considered only the question propounded by
the jury. Second, the supplemental instruction
provided a correct statement of law. But because
the terms "during" and "in relation to" have separate
meanings under § 924(c)(1)(A), the district judge
should not have included the words "in relation to"
in her response to the jury. The inclusion of those
words, however, did not mislead the jury with
respect to the meaning of "during." As we held
above, there was sufficient evidence for a rational
jury to find Young guilty of count 3 beyond a
reasonable doubt. This verdict was predicated upon
the fact that Young carried a gun during and in
relation to the interstate domestic violence charge.
The "in relation to" prong was satisfied by his
carrying the gun to further the purpose or effect of
the crime. Pike, 211 F.3d at 389. Thus, inclusion of
the words "in relation to" in the supplemental
instruction defining "during" amounted, at most, to
harmless error and does not render the response an
incorrect statement of law. Third, it is clear from
                                                                                     

this language that the supplemental instruction
specifically answered the jury's question on the
meaning of "during," as it defined a specific time
period the jury could consider in its deliberations.       
 
[19] Finally, Young argues that the jury's confusion
from this supplemental instruction appears from its
finding in the special interrogatory submitted with
count 2 (that the government did not prove beyond
a reasonable doubt that he "used" a firearm in
connection with the interstate domestic violence
charge) and his conviction for count 3. First, as we
stated above, the § 924(c)(1)(A) conviction rests
upon a finding that Young "carried" the gun during
and in relation to the interstate domestic violence
charge. The statutory term "uses" in § 924(c)(1)(A)
retains an independent meaning from "carries."
Young could "carry" the gun without "using" it, and
there is no inconsistency in the jury's findings.            
 
[20] And, even if the special interrogatory and the
conviction for count 3 were inconsistent, "[a] jury
that inconsistently convicts the defendant of one
offense and acquits him of another is as likely to
have erred in acquitting him of the one as in
convicting him of the other." United States v.
Johnson, 223 F.3d 665, 675 (7th Cir.2000). In
other words, inconsistent verdicts do not invalidate
the verdict. Id.                                                            
 
Accordingly, we AFFIRM the decision of the
district court.                                                                
 
316 F.3d 649, 59 Fed. R. Evid. Serv. 1332                 
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Defendant was convicted in the United States
District Court for the District of Hawaii, David
Alan Ezra , J., of first-degree murder, attempted
murder, and assault with deadly weapon, and he
appealed. The Court of Appeals, James R.
Browning, Circuit Judge, held that: (1) court had
duty to order competency hearing sua sponte in
light of defendant's prior psychological history and
counsel's concerns that defendant might not be
competent; (2) referring jury to previously given
instruction after jury queried court as to definition
of "premeditated" was reversible error; and (3)
failure to inform jury that it could consider lesser
included offense was reversible error.                          
 
Reversed in part; affirmed in part.                              

 
West Headnotes  

 
[1] Criminal Law 734                                         
110k734 Most Cited Cases                                           
 
[1] Criminal Law 737(2)                                      
110k737(2) Most Cited Cases                                      
District court may determine as matter of law
existence of federal jurisdiction over geographic
area, but locus of offense within that area is issue
for trier of fact.                                                             
 
[2] Criminal Law 1173.2(2)                                 
110k1173.2(2) Most Cited Cases                                
District court's failure to instruct jury that Army
                                                                                     

barracks was within special territorial jurisdiction of
United States as matter of law and failure to instruct
jury that, to convict, jury had to find beyond
reasonable doubt that crime was committed on
Army base, if error, was harmless where
uncontroverted testimony was given that crime
occurred outside enlisted men's club at Army base;
there was no reasonable possibility that failure to
instruct jury on jurisdictional element of offense
affected verdict.                                                            
 
[3] Criminal Law 625.10(4)                                 
110k625.10(4) Most Cited Cases                                
 
[3] Mental Health 434                                         
257Ak434 Most Cited Cases                                       
Trial court had duty to order competency hearing
sua sponte if court had reasonable grounds for
concluding there was good faith doubt as to
defendant's competency, and, having ordered
hearing, court had discretion to order examination
sua sponte.                                                                    
 
[4] Criminal Law 625.10(2.1)                              
110k625.10(2.1) Most Cited Cases                             
(Formerly 110k625.10(2))                                          
Defendant's prior psychological histories, counsel's
belief that defendant might not be competent, and
manner and mode in which crime allegedly took
place are relevant factors in deciding whether to
order competency hearing.                                           
 
[5] Criminal Law 577.11(6)                                 
110k577.11(6) Most Cited Cases                                
 
[5] Criminal Law 625.10(4)                                 
110k625.10(4) Most Cited Cases                                
Court acted appropriately in ordering sua sponte
competency examination and hearing which tolled
running of time under Speedy Trial Act. 18
U.S.C.A. § 3161 et seq.                                                
 
[6] Criminal Law 863(2)                                      
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110k863(2) Most Cited Cases                                      
 
[6] Criminal Law 1174(1)                                    
110k1174(1) Most Cited Cases                                   
In responding to jury's inquiry indicating that jurors
were confused by original instructions regarding
definition of "premeditation" in murder prosecution,
court's failure to provide supplemental instruction
rather than merely referring jury to original
instructions was reversible error.                                 
 
[7] Criminal Law 795(2.50)                                 
110k795(2.50) Most Cited Cases                                
 
[7] Criminal Law 798(.5)                                     
110k798(.5) Most Cited Cases                                     
(Formerly 110k798)                                                    
 
[7] Criminal Law 1173.2(1)                                 
110k1173.2(1) Most Cited Cases                                
 
[7] Criminal Law 1173.2(4)                                 
110k1173.2(4) Most Cited Cases                                
Trial court's failure to inform jury it could consider
lesser included offense if it disagreed on
first-degree murder or to refer jury to instruction
concerning lesser included offense was reversible
error; referring court to lesser included offense
instruction or informing jury that they could
consider lesser included offense would have made it
clear that jury was not required to reach unanimous
verdict of acquittal on greater charge before
reaching lesser included offense.                                 
 
[8] Criminal Law 1172.1(1)                                 
110k1172.1(1) Most Cited Cases                                
 
[8] Criminal Law 1174(1)                                    
110k1174(1) Most Cited Cases                                   
Error in criminal jury instructions requires reversal
unless there is no reasonable possibility that error
materially affected verdict, and same standard
applies if court errs in answering jury's questions
regarding instructions.                                                  
*326 Rustam A. Barbee, and Birney B. Bervar,
Asst. Federal Public Defenders, Honolulu, HI, for
defendant -appellant.                                                     
 
                                                                                     

Edward H. Kubo, Jr., Asst. U.S. Atty., Honolulu,
HI, for plaintiff-appellee.                                             
 
Appeal from the United States District Court for
the District of Hawaii.                                                  
 
Before: BROWNING, NORRIS and REINHARDT
, Circuit Judges.                                                            
 
*327 JAMES R. BROWNING , Circuit Judge:          
 
Johnnie Warren appeals his convictions for first
degree murder (18 U.S.C. § 1111), attempted
murder (18 U.S.C. § 1113), and assault with a
deadly weapon (18 U.S.C. § 113). We reverse
Warren's murder conviction.                                        

 
I. 

On January 5, 1991, 19-year-old Johnnie Warren
and a group of his friends were drinking beer at the
home of one of the group when Derek Johnson,
another friend, arrived and reported a man had
accosted Warren's sister at a store on a local army
base, Schofield Barracks. Warren and the others
set out in search of the man. Several hours later,
they confronted William Canady and Rogers
Watson near the Paradise Club, an enlisted men's
club on the Schofield base. Warren stabbed Canady
once in the chest and a second time in the back as
Canady collapsed. Warren then stabbed Watson,
threw the knife into the bushes, and fled. Canady
died from his wounds; Watson recovered.                  
 
The jury convicted Warren on all charges. The
court sentenced Warren to life without parole for
the murder of Canady, 20 years for the attempted
murder of Watson, and five years for assault with a
deadly weapon.                                                            

 
II. 

Warren asserts the government failed to prove, and
the court failed to instruct the jury, that the offense
was committed within the special maritime and
territorial jurisdiction of the United States.  [FN1]
Because Warren did not object at trial we review
for plain error, and will reverse only in "
'exceptional circumstances.' " United States v.
Hegwood, 977 F.2d 492, 495 (9th Cir.1992)
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(quoting United States v. Marsh, 894 F.2d 1035,
1039 (9th Cir.1989)); see generally  Fed.R.Crim.P.
52(b). [FN2]                                                                 
                
              FN1. 18 U.S.C. §§ 113, 1111 & 1113
              require that the crime be committed
              "within the special maritime and territorial
              jurisdiction of the United States," which
              includes:                                                        
              Any lands reserved or acquired for the use
              of the United States, and under the
              exclusive or concurrent jurisdiction
              thereof, or any place purchased or
              otherwise acquired by the United States by
              consent of the legislature of the State in
              which the same shall be, for the erection of
              a fort, magazine, arsenal, dockyard, or
              other needful building.                                  
              18 U.S.C. § 7(3).                                           
                
              FN2. Warren objected to the Court's
              instruction on the elements of first degree
              murder under § 1111, but not because the
              instruction failed to deal with the locus of
              the crime. Warren proposed an
              instruction which also failed to include the
              jurisdictional element of the offense.
              Fed.R.Crim.P. 30 requires a party to
              "stat[e] distinctly the matter to which the
              party objects and the grounds of the
              objection."                                                     
 
[1][2] A district court "may determine as a matter
of law the existence of federal jurisdiction over the
geographic area, but the locus of the offense within
that area is an issue for the trier of fact." United
States v. Gipe,  672 F.2d 777, 779 (9th Cir.1982)
(citing United States v. Jones,  480 F.2d 1135, 1137
(2d Cir.1973)). The district court did not instruct
the jury that Schofield Barracks was within the
special territorial jurisdiction of the United States as
a matter of law, and also failed to instruct the jury
that to convict the jury must find beyond a
reasonable doubt that the crime was committed on
Schofield Barracks. The court's failure "to charge
a necessary element of the offense generally is plain
error." United States v. King, 587 F.2d 956, 965
(9th Cir.1978); see also United States v. Aguon,
                                                                                     

851 F.2d 1158, 1168 (9th Cir.1988) (en banc)
(failure to charge on "vital" element is plain error).
[FN3] However, if such an error is harmless then,
by definition, it does not affect a defendant's
substantial rights and is not reviewable as plain
error. See Fed.R.Crim.P. 52. "The failure to
instruct on every element of an offense is harmless
error only if the omitted element is undisputed, and,
therefore, its omission could not possibly have been
prejudicial." King, 587 F.2d at 966; see also *328
Hennessy v. Goldsmith, 929 F.2d 511, 514-16 & n.
3 (9th Cir.1991) (failure to instruct on element of
crime may be harmless beyond a reasonable doubt).   
                
              FN3. The government notes the court's
              instruction was based on 9th Cir.Crim.Jury
              Instr. 8.24A (1989), which does not
              include a charge on the location of the
              offense. Use of a model jury instruction
              does not preclude a finding of error. See
              Hegwood, at 495-96.                                      
 
In this case, the prosecution presented
uncontroverted testimony that the crime occurred
outside the Paradise Club, that the Paradise Club
was an enlisted men's club at Schofield Barracks,
and that Schofield Barracks was a United States
Army base in Hawaii. An army base is within the
special jurisdiction of the United States as defined
in 18 U.S.C. § 7(3). Warren made no attempt to
impeach this testimony and offered no contrary
evidence. Indeed, in questioning a witness Warren's
counsel referred on the record to the fact that the
Paradise Club was located on the Schofield base.   
There is no reasonable possibility that failure to
instruct the jury on the jurisdictional element of the
offense affected the verdict. United States v.
Rubio-Villareal, 967 F.2d 294, 296 n. 3 (9th
Cir.1992) (en banc); see also United States v.
Cubean, 611 F.2d 257, 258 (8th Cir.1979) (failure
to instruct on jurisdiction was harmless because
there was no prejudice to defendant where issue was
proved beyond a reasonable doubt and was
uncontroverted at trial). Therefore, the judge's
failure to instruct the jury that it must find beyond a
reasonable doubt that the crime was committed on
the Schofield Barracks was not plain error.                  
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III. 
Warren was indicted on January 30, 1991; trial
was set for April 2. On March 26, 15 days before
the Speedy Trial Act deadline for commencement
of trial would be reached, the court ordered a
competency examination and hearing, and tolled the
running of time under the Act. Warren was
examined at a federal facility and found competent.
At a competency hearing on May 10 the court ruled
Warren was competent to stand trial, and granted
the defense's motion for a continuance. Trial began
on May 21.                                                                   
 
Warren challenges the district court's finding there
was a good faith doubt as to his competence, and
claims the court ordered the competency
examination and hearing only to avoid the strictures
of the Speedy Trial Act. We review the district
court's finding of good faith doubt for clear error.
United States v. Hoskie,  950 F.2d 1388, 1392 (9th
Cir.1991).                                                                     
 
At a status conference on March 25, seven days
before the date set for trial, Warren's counsel
informed the court that counsel would not be
prepared for trial on the date set because of
government delay in providing discovery and in
bringing the defendant from prison in California to
Hawaii where he would be available to counsel.   
Counsel also reported to the court that he had
learned the previous day "there is a prior at least
psychological interview with a professional in
[Warren's] past"; that counsel had arranged to have
a psychological evaluation of the defendant by a
local physician; and that this evaluation might
reveal the need for further delay in the trial. The
court asked counsel whether Warren would seek a
continuance, and counsel responded he would not.      
 
At another status conference the following day, the
court informed counsel that on consideration of the
file the court had concluded there was a good faith
doubt as to Warren's competence to stand trial, and
the court intended to order a competency
examination and hearing. [FN4] Warren's counsel
objected, stating he did not question Warren's *329
competency. Under questioning by the court,
however, counsel admitted he too was concerned
                                                                                     

about Warren's competency. [FN5] The court
ordered a competency examination and hearing
pursuant to 18 U.S.C. § 4241(a), and continued the
trial date. The court tolled the running of time
under the Speedy Trial Act pursuant to 18 U.S.C. §§
3161(h)(1)(A), 3161(h)(8)(A), & 4241(a).                
                
              FN4. The court stated: I've taken time to
              review the file in this case.... The manner
              in which the alleged crime took place
              raises concern in this court about his
              competency to stand trial. Now with these
              revelations that he has undergone
              psychiatric treatment, this raises even more
              of a concern in this Court's mind.   
              Therefore in an exercise of my duty and
              responsibility as a judge to ensure that the
              defendant that stands trial before me is
              fully competent and capable in every way,
              particularly to assist in his defense [I will]
              sua sponte order a medical examination
              pursuant to [18 U.S.C. § 4241(a) ].... It is
              necessary for this Court to have a good
              faith doubt as to a defendant's guilt to
              understand consequences and to assist in
              the defense and I have the good faith doubt
              based upon the allegations, the manner and
              mode in which the crime allegedly took
              place, and now substantially raised by the
              concern that he has seen a psychiatrist in
              the past.                                                          
                
              FN5. Warren's counsel and the court
              engaged in the following discussion:           
              THE COURT: The fact that you need to
              ensure yourself ... is of great concern to the
              Court. I understand you need to ensure
              yourself because you have a question.         
              COUNSEL: That's correct. THE COURT:
               The reason you have a question is because
              of the nature and consequences and the
              nature of the way this offense occurred and
              because of his mental history. Well, I
              agree with you wholeheartedly and I want
              to ensure myself, this Court must ensure
              itself, that he is competent to stand trial. I
              think your questions are legitimate ones
              and you say you don't have concern, of
                                                                                     

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.  

Page 5 of 8 

9/26/2005http://print.westlaw.com/delivery.html?dest=atp&format=HTMLE&dataid=A0055800000004660004589914BDABE6A146421DC8...



 

 
984 F.2d 325 
 

Page 5

984 F.2d 325 
 
(Cite as: 984 F.2d 325) 
 

              course you have a concern. That's
              why --you're shaking your head up and
              down yes.                                                      
              COUNSEL: Yes, I do, Your Honor.            
              THE COURT: ... [T]he Court shares that
              concern.                                                          
 
[3] It was the court's duty to order a competency
hearing sua sponte if the court had reasonable
grounds for concluding there was a good faith doubt
as to Warren's competency. Chavez v. United
States, 656 F.2d 512, 515 (9th Cir.1981) ; United
States v. Ives, 574 F.2d 1002, 1004-05 (9th
Cir.1978). Having ordered a hearing, the Court had
discretion to order a competency examination sua
sponte, 18 U.S.C. § 4241(b) ("Prior to the date of
the hearing, the court may order that a psychiatric
or psychological examination of the defendant be
conducted").                                                                 
 
[4][5] The defendant's prior psychological history
was a relevant factor in deciding whether to order a
competency hearing. Chavez,  656 F.2d at 518.
Counsel's belief that the defendant might not be
competent was also relevant. Ives, 574 F.2d at
1005; see also Hernandez v. Ylst,  930 F.2d 714,
718 (9th Cir.1991) ("While the opinion of ...
counsel certainly is not determinative, a defendant's
counsel is in the best position to evaluate a client's
comprehension of the proceedings."). The court
also properly relied on "the manner and mode in
which the crime allegedly took place." See
Hernandez,  930 F.2d at 718 (nature of crime may
be a factor in determining whether to hold
competency hearing). Taken together these factors
provided reasonable grounds for entertaining a
good faith doubt about Warren's competency.   
Given the circumstances, the Court did not abuse its
discretion in ordering a full evaluation at a federal
facility rather than relying on the results of a limited
examination by a private doctor arranged by
Warren's counsel. [FN6]                                               
                
              FN6. Warren argues the district court used
              the competency examination and hearing
              to toll the running time under the Speedy
              Trial Act because the Court was concerned
              Warren's counsel would not have enough
                                                                                     

              time to prepare for trial. However, the
              Court's concern that defense counsel
              lacked time to prepare a defense because
              of the government's delay in producing the
              defendant and providing discovery might
              itself be a proper ground for excluding
              time under the Act. See  18 U.S.C. §§
              3161(h)(8)(A), 3161(h)(8)(B)(iv).   
              Warren does not explain why the court
              would conceal its "real" reason for tolling
              the running of time when that reason might
              have been sufficient in itself.                         

 
    IV. 

Warren's final claim relates only to the murder
conviction. He asserts the district court responded
inadequately to questions from the jury about
premeditation and the consideration of second
degree murder. We review for abuse of discretion.
United States v. Hayes, 794 F.2d 1348, 1352 (9th
Cir.1986).                                                                     

 
A. 

On the first day of deliberation, the jury sent the
court a note reading: "Is premeditated to 'hurt' the
same as premeditated to 'kill'?" Warren argued the
Court should answer the question "No" because
premeditation to hurt, as distinguished from
premeditation to kill, would not support a verdict of
first degree murder. Over Warren's objection, the
court instead referred the jury to a previously given
instruction, Instruction No. 9, "and in particular, the
*330 third element of the offense" as defined in that
instruction. [FN7]                                                        
                
              FN7. Instruction No. 9 read:                        
              9. In order for the defendant to be found
              guilty of Murder in the First Degree, the
              government must prove each of the
              following elements beyond a reasonable
              doubt:                                                            
              ....                                                                 
              Third: that the killing was premeditated;     
              ....                                                                 
              Premeditation means with planning or
              deliberation. The amount of time needed
              for premeditation of a killing depends on
              the person and the circumstances. It must
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              be long enough, after forming the intent to
              kill, for the killer to have been fully
              conscious of the intent and to have
              considered killing.                                          
 
[6] The jury's question indicated at least some
jurors had been confused by the original
instructions regarding a critical legal issue not
specifically covered by those instructions--whether
Warren could be found guilty of first degree murder
if he intended only "to hurt" Canady rather than "to
kill" him. The court's original instruction focused on
the nature of "premeditation" rather than upon what
must be premeditated to establish first degree
murder.                                                                        
 
In responding to the jury's inquiry in these
circumstances "it is not sufficient for the court to
rely on more general statements in its prior charge."
United States v. Nunez, 889 F.2d 1564, 1568 (6th
Cir.1989). Referring the jury back to the original
instruction would not correct the apparent
impression of at least some jurors that intent "to
hurt" rather than "to kill" might be sufficient to
convict Warren of first degree murder. The Court
should have provided a supplemental instruction
sufficient to clear up the uncertainty that the jury
had brought to the Court's attention. Id.                     
 
The Court expressed concern that a simple "no"
answer to the jury's question might mislead the jury
because "to hurt" might actually mean "to kill" in
the street parlance employed by the young people
involved. The possibility seems remote,
particularly since the two terms were used in
opposition to each other within the same question.   
Moreover, the Court's exchange was with the jury,
and there was no reason to believe the jurors
attached any special meaning to these common
words.                                                                           

 
B. 

[7] On the last day of deliberations, the jury sent
the judge a second note reading: "If the jury
disagrees on Murder in the First Degree, does it
automatically make it Second Degree?" Warren
asked the court to refer the jury to Instruction No.
15. [FN8] Over Warren's objection, the Court
                                                                                     

instead responded:                                                       
                
              FN8. Instruction 15 read:                              
              15. The crime of Murder in the First
              Degree includes the lesser crimes of
              Murder in the Second Degree and
              Voluntary Manslaughter. If (1) any of
              you are not convinced beyond a reasonable
              doubt that the defendant is guilty of
              Murder in the First Degree and (2) all of
              you are convinced beyond a reasonable
              doubt that the defendant is guilty of either
              the lesser crime of Murder in the Second
              Degree or the lesser crime of Voluntary
              Manslaughter, you may find the defendant
              guilty of either....                                           
    
   Please see Instruction 32 and the Verdict form
   itself. There is no obligation upon the jury to
   automatically reach any verdict in this case. It is
   your obligation to deliberate until you reach a
   verdict on each of the counts. Whatever verdict
   you reach must be unanimous.  [FN9]                       
                
              FN9. Instruction 32 read:                              
              32. As to Count 1 of the indictment, which
              charges Murder in the First Degree, you
              may bring in any one of the following
              unanimous verdicts:                                     
              1. Guilty as charged of Murder in the First
              Degree; or                                                    
              2. Not guilty of Murder in the First
              Degree; or                                                    
              3. Guilty of the lesser included offense of
              Murder in the Second Degree; or                  
              4. Not guilty of the lesser included offense
              of Murder in the Second Degree; or             
              5. Guilty of the lesser included offense of
              Voluntary Manslaughter; or                         
              6. Not guilty of the lesser included offense
              of Voluntary Manslaughter....                       
 
The court's response focused on the second part of
the jury's question and properly informed the jury a
conviction for second degree murder would not
follow "automatically" and without further
deliberation. Warren argues that the introductory
clause of the question ("If the jury disagrees on
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Murder in the First Degree") indicated jury
confusion as to when the jury could consider *331
the second degree charge, and the court's response
left the impression the lesser charge could not be
considered until the jury first unanimously agreed
Warren was not guilty of first degree murder. This,
Warren argues, "undercut the defendant's right to
have the jury consider the lesser offense of Murder
in the Second Degree upon any one juror's
disagreement as to guilt on Murder in the First
Degree," see United States v. Jackson, 726 F.2d
1466, 1469-70 (9th Cir.1984), (defendant may
decide whether jury can consider lesser included
offenses if jury cannot reach a verdict on the greater
offense) and "inadvertently undermined its earlier
correct instructions" on this issue, United States v.
Hastings,  918 F.2d 369, 371 (2d Cir.1990).                
 
We agree the court should have informed the jury it
could consider a lesser included offense if it
disagreed on murder in the first degree, or should
have referred the jury to Instruction No. 15 instead
of or in addition to Instruction No. 32. Either
course would have made clear to the jury that it was
not required to reach a unanimous verdict of
acquittal on the greater charge before reaching the
lesser included offense.                                                

 
C. 

[8] "[A]n error in criminal jury instructions
requires reversal unless there is no reasonable
possibility that the error materially affected the
verdict, or in other words, that the error was
harmless beyond a reasonable doubt."
Rubio-Villareal, 967 F.2d at 297 n. 3. That
standard also applies when a court errs in answering
the jury's questions regarding instructions. Here the
errors in the court's answers were not harmless.   
The evidence of premeditation was not
overwhelming. [FN10]  There is a reasonable
possibility the jury might not have convicted
Warren of first degree murder if no error had
occurred. See Rubio-Villareal, 967 F.2d at 296 n. 3 . 
                
              FN10. There was evidence that Johnson
              carried a knife when the group left the
              house to search for Canady, but there is no
              evidence Warren was aware of it at the
                                                                                     

              time. Although Warren said he was going
              to "do somebody," there was testimony the
              phrase meant only that Warren planned to
              beat someone up. Warren himself
              testified he did not intend or plan to kill
              the victims, and did not aim the knife. He
              testified he did not decide to hurt Canady
              until the exact moment he stabbed him.       
              On the other hand, Rogers Watson testified
              that after the victim asked "What's up?"
              Warren stepped forward, said "I want to
              show you what's up," and stabbed Canady
              in the chest. One bystander heard Warren
              and his friends "talking hostile" before the
              confrontation with the victim, and another
              heard someone in the group say "There he
              is."                                                                  
 
The conviction for murder is reversed. The
convictions for attempted murder and assault are
affirmed.                                                                       
 
984 F.2d 325                                                               
 
END OF DOCUMENT                                                
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United States Court of Appeals,  
Ninth Circuit.  

UNITED STATES of America, Plaintiff-Appellee, 
v. 

Thaeeb BAY, Defendant-Appellant. 
No. 86-1089. 

 
Argued and Submitted Jan. 13, 1987. 

Decided July 7, 1987. 
 
Defendant was convicted in the United States
District Court for the Northern District of
California, Samuel Conti, J., of three counts of bank
robbery. Defendant appealed. The Court of
Appeals, 748 F.2d 1344, reversed. On petition for
rehearing, the Court of Appeals, 762 F.2d 1314,
substituted another opinion and remanded. On
remand, defendant was convicted of unarmed
robbery and acquitted of armed robbery.   
Defendant appealed. The Court of Appeals,
Wallace, Circuit Judge, held that sentence of 20
years in prison for unarmed robbery after successful
appeal and after 20-year prison sentence for armed
robbery, consecutive ten-year sentence for another
armed robbery, and five years of probation for
unarmed robbery was not net increase in sentence
following retrial and did not raise presumption of
vindictive motivation to sentencing.                             
 
Affirmed.                                                                     
 
Skopil, Circuit Judge, specially concurred and filed
opinion.                                                                       
 
Canby, Circuit Judge, dissented in part and filed
opinion.                                                                       

 
West Headnotes  

 
[1] Criminal Law 1144.17                                   
110k1144.17 Most Cited Cases                                   
Presumption of vindictive motivation in sentencing
                                                                                     

of defendant after successful appeal arises only if
second sentence is more severe than first. U.S.C.A.
Const.Amends. 5, 14.                                                   
 
[2] Sentencing and Punishment 115(4)               
350Hk115(4) Most Cited Cases                                   
(Formerly 110k986.2(6))                                            
Sentence of 20 years in prison for unarmed robbery
after successful appeal and after sentences for
armed robbery totalling 30 years and five years of
probation for unarmed robbery was not net increase
in sentence following retrial and did not raise
presumption of vindictive motivation for
sentencing. U.S.C.A. Const.Amends. 5, 14.                
 
[3] Sentencing and Punishment 115(4)              
350Hk115(4) Most Cited Cases                                   
(Formerly 110k986.2(6))                                            
Defendant's 20-year sentence for unarmed robbery
after successful appeal was to be evaluated in
aggregate, was to be compared with consecutive
sentences of 20 years and 10 years for armed
robbery, which were imposed prior to appeal, and
was not to be compared with prior, five -year
probation sentence for unarmed robbery in order to
determine whether sentencing judge had vindictive
motivation for sentencing after retrial, even though
robberies were unrelated and spread over
nine-month period. U.S.C.A. Const.Amends. 5, 14.  
 
[4] Sentencing and Punishment 66                    
350Hk66  Most Cited Cases                                         
(Formerly 110k986.2(1))                                            
 
[4] Sentencing and Punishment 90                    
350Hk90  Most Cited Cases                                         
(Formerly 110k986.2(1))                                            
Judge does not calculate sentence only on basis of
nature of crime involved, but must also consider
defendant's character, life, health, habits, conduct,
and mental and moral propensities.                             
 
[5] Sentencing and Punishment 66                    
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350Hk66  Most Cited Cases                                         
(Formerly 110k986.2(1))                                            
Sentencing judge does not merely evaluate gravity
of each separate crime upon which conviction is
obtained and then select punishment appropriate for
each crime, if considered independently of other
crimes, but judge is to consider all appropriate
factors, and thus, no portion of sentence imposed on
defendant convicted of multiple crimes is tied
inextricably to one package of crimes.                         
 
[6] Criminal Law 1174(1)                                    
110k1174(1) Most Cited Cases                                   
District court's refusal to read any portions of
instructions other than definition of reasonable
doubt requested by jury was not reversible error in
prosecution for unarmed robbery, where additional
portions concerned presumption of innocence and
nature of prosecution's burden.                                     
*1512 Sanford Svetcov, San Francisco, Cal., for
plaintiff-appellee.                                                         
 
Gregor D. Guy-Smith, San Francisco, Cal., for
defendant -appellant.                                                     
 
Appeal from the United States District Court for
the Northern District of California.                             
 
Before WALLACE, SKOPIL and CANBY, Circuit
Judges.                                                                          
 
WALLACE, Circuit Judge:                                         
 
Bay appeals a 20 year sentence for unarmed
robbery imposed after his retrial following his
successful appeal of earlier convictions for this and
two other crimes. Bay argues that the district court
imposed a more severe sentence after the retrial
without any justification. Bay also contends that
the district court improperly instructed the jury.   
We have jurisdiction pursuant to 28 U.S.C. § 1291.
We affirm.                                                                   

 
I 

In 1983, Bay was convicted of two armed bank
robberies and one unarmed bank robbery that had
occurred between September 1982 and June 1983.   
The district court sentenced him to 20 years for one
                                                                                     

armed robbery, 10 years for the other, and imposed
a suspended sentence with 5 years probation for the
unarmed robbery. Because the court ordered all
sentences to run consecutively, Bay received, in
total, 30 years imprisonment plus 5 years probation.
Bay appealed to this court and we remanded for a
hearing on an evidentiary issue. United States v.
Bay, 762 F.2d 1314 (9th Cir.1984). After the
hearing, the district court granted Bay a new trial.   
This time a jury acquitted Bay of the two armed
bank robberies and convicted him of the unarmed
robbery. The district judge sentenced Bay to 20
years in prison.                                                            

 
II 

[1] In North Carolina v. Pearce,  395 U.S. 711, 89
S.Ct. 2072, 23 L.Ed.2d 656 (1969) (Pearce  ), the
Court held that, to assure the absence of a
retaliatory motivation, "whenever a judge imposes a
more severe sentence upon a defendant after a new
trial, the reasons for his doing so must affirmatively
appear." Id. at 726, 89 S.Ct. *1513  at 726. Bay
contends that the district court has increased his
sentence after the retrial and that we must vacate
this sentence because the court failed to state
legitimate reasons on the record for imposing the
harsher sentence. Before the Pearce  presumption
of a vindictive motivation arises, however, the
second sentence imposed on a defendant must, in
fact, be more severe than the first. Determining the
proper method for calculating the severity of a
sentence is an issue of law that we review de novo.
Cf. United States v. McConney,  728 F.2d 1195,
1201 (9th Cir.)  (en banc) (dicta), cert. denied, 469
U.S. 824, 105 S.Ct. 101, 83 L.Ed.2d 46 (1984).         
 
We take our primary guidance on this issue from
United States v. Hagler,  709 F.2d 578 (9th Cir.) (
Hagler  ), cert. denied, 464 U.S. 917, 104 S.Ct. 282,
78 L.Ed.2d 260 (1983). Following Hagler's
conviction on 13 counts of credit card fraud, the
district court sentenced him to one year in prison
and a fine of $1,000 on one of the counts, gave him
a suspended sentence conditioned on five years'
probation as to the other 12 counts, and required
him to pay $77,000 in restitution. Id. at 579. On
appeal, we reversed his conviction on five of the
counts, including the count upon which the prison
                                                                                     

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.  

Page 3 of 7 

9/26/2005http://print.westlaw.com/delivery.html?dest=atp&format=HTMLE&dataid=A0055800000011350004589914BDABE7282A4F91C8...



 

 
820 F.2d 1511 
 

Page 3

820 F.2d 1511 
 
(Cite as: 820 F.2d 1511) 
 

term and fine had been given, and remanded for
resentencing. The district court again imposed
restitution, a one year prison sentence and $1,000
on one of the counts, and a suspended sentence and
five years probation on the other counts. Hagler
appealed the sentence. We held that, because
"there is no net increase  in his punishment," the
Pearce  presumption that he was vindictively
sentenced does not arise. Id. (emphasis added).         
 
 [2] Hagler  dictates the outcome of this appeal.   
Bay did not receive a "net increase" in his sentence
following the retrial. In fact, Bay's total sentence
was reduced. Therefore here too, the Pearce
presumption does not arise.                                          
 
Bay argues, however, that in measuring the severity
of his prior sentence, we must exclude any
punishment given on the armed robbery counts for
which he has now been acquitted. See United
States v. Monaco,  702 F.2d 860, 885 (11th
Cir.1983). Bay points out that as to the only count
on which he was ultimately convicted, the unarmed
bank robbery count, he did receive a more severe
sentence after retrial. Therefore, Bay concludes,
Pearce  requires the district court to justify the
increase.                                                                       
 
[3] Hagler  has foreclosed this argument in this
circuit, however. Although Hagler obtained a
reversal on the only count for which he had
received a prison term in the first sentencing, we did
not exclude this prison term when comparing the
severity of the two sentences. Moreover, in Hagler,
as in the present case, the defendant received a
prison term in the second sentencing on a count
which had earlier resulted in a suspended sentence
and five years probation. Our precedent thus
instructs us to evaluate Bay's sentence in the
aggregate and not merely with respect to each
individual count.                                                          
 
Bay argues that Hagler  should nevertheless be
distinguished from his case. He contends that all of
the counts in the Hagler  indictment stemmed from a
common scheme or a single course of continuing
conduct. See United States v. Hagler, 708 F.2d
354 (9th Cir.1982) (per curiam), appealed after
                                                                                     

remand, Hagler,  709 F.2d 578 (9th Cir.1983). Bay
argues that in Hagler it made sense to view the
sentence as a package because the crimes
themselves were a package. In the present case, in
contrast, the various counts in the indictment arose
from similar but essentially unrelated crimes: three
bank robberies spread over a nine month period.   
Bay concludes that in such a case the package
theory cannot apply and, therefore, that the counts
and their respective sentences must be considered
individually.                                                                 
 
[4][5] Bay's argument rests upon an incorrect view
of the sentencing judge's role. A judge does not
calculate a sentence solely on the basis of the nature
of the crime involved. The judge must also
consider the character of the defendant: his life,
health, habits, conduct, and mental and moral
propensities. See Pearce,  395 U.S. at 723, 89 S.Ct.
at 2079, citing *1514Williams v. New York,  337
U.S. 241, 245, 69 S.Ct. 1079, 1082, 93 L.Ed. 1337
(1949). The punishment should fit the offender
and not merely the crime. See id. "In each case, a
criminal sentence must reflect an individualized
assessment of a particular defendant's culpability
rather than a mechanistic application of a given
sentence to a given category of crime." United
States v. Barker,  771 F.2d 1362, 1365 (9th
Cir.1985). Consequently, a sentencing judge does
not merely evaluate the gravity of each separate
crime upon which a conviction was obtained, and
then select a punishment that would be appropriate
for each if considered independently of any other
crimes. Rather, our system of criminal justice
requires the judge to consider all appropriate factors
and then to impose a sentence appropriate to both
the defendant's criminal conduct and his character.   
No portion of the sentence imposed on a defendant
convicted of multiple crimes, therefore, can be said
to be tied inextricably to any one of the package of
crimes before the judge. It is incorrect to view the
total sentence imposed upon such a defendant as
resulting from nothing more than a mathematical
addition of each crime upon which he was
convicted.                                                                    
 
Hagler,  therefore, does not suggest that we should
interpret Hagler's second conviction on eight counts
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as being for the same course of criminal conduct as
the first conviction on thirteen counts. Rather, an
equivalent sentence was appropriate precisely
because a defendant was before the judge each time
for whom the sentence in question was appropriate
in view of the totality of the circumstances. The
court constructed "a balanced package geared to the
particular defendant." Hagler,  709 F.2d at 579.         
 
Similarly, after Bay's first conviction, the district
court constructed a sentencing package consisting
of a prison term with respect to two of the counts
and probation with respect to the third. The
package would not have differed meaningfully had
the court imposed the 20 year prison term on the
unarmed robbery count, attached the probation term
to one of the armed robbery counts, and given a 10
year prison sentence to the other. Following the
retrial, the judge again concluded that, based upon
Bay's character as well as his conviction, he
deserved imprisonment. The 20 year sentence
imposed did not exceed the 30 year sentence
imposed in the earlier package. Accordingly, we
hold that by imposing a sentence less severe than
the sentencing package imposed the first time, the
district court did not contravene the mandate of
Pearce.  [FN1]                                                              
                
              FN1. The dissent attempts to distinguish
              Hagler by pointing out that Hagler
              involved a group of identical offenses,
              while in the present case the
              offenses --armed and unarmed
              robbery--were not interchangeable. We do
              not think, however, that Hagler  requires all
              offenses considered in a sentencing
              package to be identical. Congress and the
              Supreme Court have set limits, in the
              Federal Rules of Criminal Procedure, on
              the sorts of crimes that can be "packaged"
              together for sentencing. "Two or more
              offenses may be charged in the same
              indictment ... if the offenses charged ... are
              of the same or similar character...."
              Fed.R.Crim.P. 8(a) (emphasis added).   
              These limits provide an adequate
              restriction on the offenses which may
              properly be grouped in the same
                                                                                     

              sentencing package.                                      
              The dissent also suggests that Pearce
              should apply because the situation at the
              second sentencing had "drastically
              changed" and was "entirely different" from
              the one presented at the first sentencing.   
              This view, however, does not recognize
              that the same defendant, with the same
              background, habits, and moral propensities
              was before the judge each time. The only
              difference--fewer crimes for which Bay
              would be sentenced--was accounted for in
              the reduction of the maximum sentence for
              which Bay was eligible.                                 

 
    III 

[6] The other issue Bay raises on appeal concerns
the district court's answer to a question from the
jury. We review the district court's response to a
jury's request for additional instructions for an
abuse of discretion. See United States v. Rohrer,
708 F.2d 429, 435 (9th Cir.1983).                               
 
During the deliberations, one of the jurors sent a
note to the judge asking "as to jury instructions,
how did you define reasonable doubt." The court
responded by repeating a portion of the instruction
given earlier:                                                               
   *1515 The kind of a doubt that would make a
   reasonable person hesitate to act. Proof beyond
   a reasonable doubt must therefore be proof of
   such a convincing character that a reasonable
   person would not hesitate to rely and act upon it
   in the most important of his or her affairs.              
Bay's counsel did not object to this passage, but
asked that other portions of the instruction also be
repeated for the jury.                                                   
 
The district court refused to repeat the other
instructions as requested by Bay's counsel. Bay
argues that this is reversible error. Those
additional portions, however, would not have
directly addressed the juror's question concerning
reasonable doubt. Instead, they concerned the
presumption of innocence and the nature of the
prosecution's burden. The district judge, therefore,
acted well within his discretion by limiting his
response to the section of the instructions dealing
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specifically with reasonable doubt.                              
 
AFFIRMED.                                                               
 
SKOPIL, Circuit Judge, specially concurring:            
 
I concur. Judge Wallace is correct that United
States v. Hagler,  709 F.2d 578 (9th Cir.), cert.
denied, 464 U.S. 917, 104 S.Ct. 282, 78 L.Ed.2d
260 (1983), precludes application of the Pearce
presumption in this case. Bay's total sentence was
reduced from thirty years to twenty years.
Accordingly, there was no net increase in his total
sentence and Hagler  precludes us from examining
each charge individually to determine whether the
sentence was increased.                                               
 
I write separately to express my concern about the
trial court's failure to give any reasons for the new
sentence. The sentence for the unarmed bank
robbery was increased from five years probation to
twenty years incarceration. Although the court was
not compelled by Pearce  to justify imposition of the
increased sentence, the better practice would have
been to explain based on objective information why
the twenty year sentence was justified.                        
 
The failure of the district court to state any
objective reason for the increased sentence has
made it difficult for us to determine whether the
sentence imposed was appropriate for this particular
defendant. While vindictiveness cannot be
presumed in this situation and there was no
allegation of actual vindictiveness, I cannot
conclude with certainty that this defendant has
received a sentence appropriate to his crime and
"life, health, habits, conduct, and mental and moral
propensities." See North Carolina v. Pearce,  395
U.S. 711, 723, 89 S.Ct. 2072, 2079, 23 L.Ed.2d 656
(1969).                                                                         
 
Whenever there is the slightest doubt about the
appropriateness of a particular sentence, a court
should state in the record its reasons for imposing
that sentence. If that simple precaution had been
taken in this case, the defendant would have had
some understanding of the reasons for his
incarceration and we would have had a complete
                                                                                     

record to review on appeal.                                          
 
CANBY, Circuit Judge, dissenting in part:                 
 
I disagree with that part of the majority opinion
which holds that Bay's new sentence of 20 years'
imprisonment did not create a presumption of
vindictiveness under North Carolina v. Pearce,  395
U.S. 711, 89 S.Ct. 2072, 23 L.Ed.2d 656 (1969).   
If Pearce  is applied, then Bay's 20 year sentence
cannot stand unless the reasons for the more severe
sentence, based on Bay's conduct after the first
sentence, affirmatively appear in the record. At
present, they do not.                                                    
 
It is true that in United States v. Hagler, 709 F.2d
578 (9th Cir.), cert. denied, 464 U.S. 917, 104 S.Ct.
282, 78 L.Ed.2d 260 (1983), we held that no
presumption of vindictiveness arose when a
defendant was resentenced to the same total of one
year's imprisonment, a fine of $10,000 and
restitution of $77,000 after 5 of the 13 mail fraud
counts of which he had been convicted had been
reversed on appeal. One of the reversed counts had
been the one on which the sentence of
imprisonment and fine had been imposed, and we
permitted that same sentence to be imposed on one
of the surviving counts, on which sentence had
originally been suspended. But in Hagler,  all of
the counts were for mail fraud, and *1516 were all
part of the same mail fraud scheme. It did not
change the character of the conviction when 5 of the
13 counts were reversed upon the government's
concession that the particular mailings charged in
those counts did not further the underlying scheme
to defraud. United States v. Hagler,  708 F.2d 354
(9th Cir.1982). The mail fraud counts were
virtually interchangeable; they did not differ in
severity with regard either to the facts of
commission or the authorized maximum sentences.   
It was accordingly pure chance that the sentence of
imprisonment and fine originally was imposed on
one of the counts that was reversed on appeal.   
There was nothing jarring about the same sentence's
being imposed on one of the other, surviving counts
at resentencing. The scheme remained the same,
the defendant remained the same, and the "balanced
package" sentence could remain the same. Hagler,
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709 F.2d at 579.                                                          
 
Here the sentencing situation has drastically
changed as a result of the appeal, retrial, and
acquittal on the armed robbery counts. Bay was
originally sentenced for two armed and one
unarmed robberies. Now that he is acquitted of the
two armed robberies, his resentencing is addressed
to an entirely different situation from the one that
was presented at original sentencing. It is simply
wrong to treat his new sentence as the same kind of
"package" as his original sentence, and to shield it
from the Pearce  presumption simply because there
is no net increase in the total sentence originally
imposed. That original sentence included two
armed robberies of which Bay is now established
not to have been guilty.                                                
 
The offenses of which Bay was acquitted are not
interchangeable with the one of which he was
convicted again on retrial. In the original
sentencing, a term of 20 years was imposed for one
armed robbery, 10 years for a second armed
robbery, and 5 years' probation for the unarmed
robbery. If the most severe term, 20 years, was
appropriate for armed robbery initially, it stands to
reason that something less than 20 years was
appropriate for unarmed robbery.                                 
 
I agree with the majority that the district court
should not be restricted on resentencing to the
original sentence of probation for unarmed robbery,
subject to increase only if the requirements of
Pearce  are met. The original sentence of probation
may well have been imposed on the unarmed
robbery count only because a long period of
incarceration was already in store for the defendant
on the other counts. Some higher sentence than
probation ought to be permitted, under the rule of
Hagler,  before the Pearce  presumption is triggered.
Pearce  permits an increase in sentence only for a
reason based upon new facts not before the court at
the time of the original sentencing. Pearce,  395
U.S. at 726, 89 S.Ct. at 2081; Texas v. McCullough,
475 U.S. 134, 106 S.Ct. 976, 980-82, 89 L.Ed.2d
104 (1986). Yet some upward adjustment in the
probationary sentence should be allowable, not
because of defendant's conduct after the original
                                                                                     

sentencing, but because of the circumstances of the
crime itself and the criminal who committed it.   
The difficulty is to arrive at a formula for an
appropriate increase that does not create an
appearance of vindictiveness.                                       
 
Any such formula is likely to be artificial, but I
would nevertheless adopt one to cover this case
where the surviving count is not interchangeable
with the reversed count and resentencing does not
constitute essentially the same "package," as it did
in Hagler.  Here, the first sentence dealt with three
convictions upon which a total sentence of 70 years
could have been imposed--25 years for each armed
robbery and 20 years for the unarmed robbery. 18
U.S.C. § 2113(a), (d). A total of 30 years'
imprisonment was imposed. The sentence deemed
appropriate by the district court was three-sevenths
of the maximum for the entire package. On
resentencing, the authorized maximum was 20
years. I would apply the Pearce requirements to
any sentence exceeding three-sevenths of 20 years,
or approximately 8.57 years.                                       
 
I would therefore vacate the 20 year sentence for
armed robbery and would remand for resentencing,
with instructions that any sentence in excess of 8.57
years be justified on the record by new evidence
*1517 relating to the conduct of the defendant that
was not before the court at the first sentencing, as
Pearce  requires. In the absence of any such
justification, the present 20 year sentence for
unarmed robbery gives the appearance of
vindictiveness-- vindictiveness in the form of
punishment, to the extent possible, for taking a
successful appeal, or punishment in part for crimes
of which defendant now stands acquitted.                   
 
820 F.2d 1511                                                             
 
END OF DOCUMENT                                                
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Supreme Court of Iowa. 
STATE of Iowa, Appellee, 

v. 
Oliver GREEN, Jr., Appellant.  

No. 50821. 
 

April 9, 1963. 
 
The defendant was convicted in the Wapello
District Court, Charles N. Pettit, J., of arson, and he
appealed. The Supreme Court, Peterson, J., held
that defendant was denied fair trial where jurors had
been required to deliberate for a total of almost 27
hours without sleep.                                                      
 
Reversed and remanded for new trial.                        
 
Snell, J., Garfield, C. J., and Thompson and
Moore, JJ., dissented in part.                                        

 
West Headnotes  

 
[1] Criminal Law 388.5(9)                                   
110k388.5(9) Most Cited Cases                                   
(Formerly 110k388)                                                    
Defendant who allegedly had agreed to take lie
detector test had privilege of thereafter refusing to
do so.                                                                           
 
[2] Criminal Law 722.3                                      
110k722.3 Most Cited Cases                                        
(Formerly 110k722(2))                                               
County attorney's reference to refusal of defendant
to take lie detector test was misconduct.                     
 
[3] Criminal Law 730(12)                                    
110k730(12) Most Cited Cases                                   
Instruction that jury should pay no attention to what
had been said about refusal of defendant to take lie
detector test did not cure county attorney's
misconduct in referring to that refusal.                         
 
                                                                                     

[4] Criminal Law 393(1)                                      
110k393(1) Most Cited Cases                                      
Refusal of defendant to take lie detector test is not
evidence of conscious guilt similar to evidence of
flight.                                                                            
 
[5] Criminal Law 722.3                                      
110k722.3 Most Cited Cases                                        
(Formerly 110k722(2))                                               
That county attorney acted in good faith did not
excuse his misconduct in referring to refusal of
defendant to take lie detector test.                                
 
[6] Criminal Law 857(1)                                      
110k857(1) Most Cited Cases                                      
Ordinarily, all deliberations in jury room inhere in
the verdict but there are exceptions to that rule in
cases where it affirmatively appears that jury has
been discussing and has based its decision on
evidence excluded by court or complaint of a party
pertains to matters completely foreign to issues.          
 
[7] Criminal Law 857(1)                                      
110k857(1) Most Cited Cases                                      
Custom in any district does not control matter of
what procedure would be best as to deliberations of
jury.                                                                              
 
[8] Criminal Law 865(2)                                      
110k865(2) Most Cited Cases                                      
Criterion of whether jury suffers exhaustion and
lacks ability to properly deliberate a case is not
number of hours which jury uses in deliberation but
conditions under which deliberation takes place.         
 
[9] Criminal Law 865(2)                                      
110k865(2) Most Cited Cases                                      
Defendant was denied fair trial where jurors had
been required to deliberate for a total of almost 27
hours without sleep. 58 I.C.A. Rules of Civil
Procedure, rule 202.                                                    
 
[10] Arson 40                                                        
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36k40 Most Cited Cases                                               
Circumstantial evidence raised jury question
whether defendant, observed entering store with two
G.I. type gasoline cans about two hours before store
broke into flames, was guilty of arson.                         
 
[11] Criminal Law 778(11)                                   
110k778(11) Most Cited Cases                                   
Flight instruction was in proper form according to
evidence produced by state.                                         
 
[12] Criminal Law 476.2                                     
110k476.2 Most Cited Cases                                        
(Formerly 110k476)                                                    
Testimony of experts, in answer to hypothetical
questions setting forth circumstances of fire
defendant allegedly started, that fire was of
incendiary origin was admissible.                                
*1381 **90 James Lawyer, Des Moines, for
appellant.                                                                      
 
Evan A. Hultman, Atty. Gen. of Iowa, John Allen,
Asst. Atty. Gen. of Iowa, Sam Erhardt, County Atty.
of Wapello County, John Moreland, Asst. County
Atty. of Wapello County, for appellee.                        
 
PETERSON, Justice.                                                  
 
County Attorney's information was filed on March
24, 1961, against Oliver Green, Jr., charging him
with arson. The fire occurred on the evening of
October 1, 1960. The evidence was all
circumstantial.                                                              
 
In substance as to the highlights, the facts offered
in evidence*1382 were as follows: One witness
testified that at approximately 6 o'clock P.M. on
October 1, 1960, the appellant was observed
entering the Marshall Auto Store in Ottumwa with
two G.I. type gasoline cans. Defendant, a truck
driver, admitted he was in Ottumwa, but denied he
entered the Marshall store.                                           
 
A few minutes before 8 o'clock on the evening of
October 1st a pedestrian walking past the Marshall
Auto Store detected a strong odor of gasoline.             
 
At approximately 8 o'clock P.M. a loud explosion
                                                                                     

occurred at the Marshall Auto Store scattering
debris over the adjacent streets. The building burst
into red flames. Heavy black smoke came from the
store. In spite of the almost immediate arrival of
the firemen, and the application of great quantities
of water, the building was consumed within one
hour.                                                                             
 
Three experts on the subject of fires testified in
answer to hypothetical questions setting forth the
circumstances of the Marshall Auto fire. They
stated in their opinion the fire was of incendiary
origin. The natural gas connection to the Marshall
Auto building was closed at the time of the fire and
tanks containing fuel oil in the basement of the
building were intact after the fire.                                
 
A Deputy State Fire Marshall started looking for
defendant on October 7, 1960, but did not find him
until January 17, 1961. The Marshall found he had
left his home in Kansas City a short time after the
occurrence of the fire.                                                  
 
The State Fire Marshall, William Johnson,
accompanied by M. D. Huffman, agent for the
National Board of Fire Underwriters, found
defendant living at El Monte, California. They
interrogated him for four hours. He stated verbally
he was willing to take a lie detector test. They
made an appointment with him to see him at his
home at 9 o'clock the following morning. When
they arrived the next morning they found he had
moved out with his wife and five children during
the night, without leaving any forwarding address.
They reported his disappearance to the F.B.I. and
he was later found at Kansas City, Missouri.               
 
In response to the County Attorney's information
he was *1383 brought to Iowa, filed bail bond for
appearance and was tried at Ottumwa in Wapello
County in December, 1961.                                          
 
Appellant urges six assignments of error. 1. The
circumstances shown by the evidence offered were
not sufficient to establish guilt and the case should
not have been submitted to the jury. 2. The
hypothetical questions submitted to three witnesses,
did **91 not give sufficient details as to the facts, to
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justify submitting them for an opinion as to the
incendiary nature of the fire. 3. Instruction No. 13
with reference to flight was wrongfully submitted to
the jury. 4. The trial court should have considered
affirmatively the offer of newly discovered evidence
submitted by defendant. 5. The County Attorney
was guilty of misconduct in his opening statement
to the jury in which he emphasized what he was
goint to prove with reference to defendant taking a
lie detector test. 6. Keeping the jury in the jury
room through the night and for almost 27 hours
without sleep or rest caused such a condition of
mental and physical fatigue as to several jurors that
defendant did not get the fair trial to which he was
entitled.                                                                         
 
We will consider later very briefly the four first
assignments of error. They are without merit.             
 
Defendant filed motion for arrest of judgment, and
this we are rejecting.                                                    
 
On the basis of assignments 5 and 6 we are
sustaining the motion for new trial and remanding
the case.                                                                        
 
[1][2] I. In his opening statement to the jury as to
the proof he was going to offer, the County
Attorney stated that defendant had agreed to take a
lie detector test in his conversation with the
witnesses Huffman and Johnson in California on
January 17, 1961. He never took the test, which
was his privilge. When the County Attorney made
this statement to the jury at the beginning of the trial
he knew the test had not been taken. He was an
able and experienced lawyer and knew that the
decisions of this court, as well as the decisions of
the courts in almost all other states of the nation,
held that reference could not be made to the taking
or not taking of a lie detector test, and that such
reference was misconduct. There was an attempt
later in the trial of the case to inject the matter into
the evidence but *1384 the trial court very carefully
and meticulously sustained objections to the
evidence being given to the jury.                                 
 
The agreement to take a lie detector test in State v.
McNamara, 252 Iowa 19, 104 N.W.2d 568, was in
                                                                                     

writing, and the court held on such basis, evidence
about it was admissible. However, the court said in
the McNamara case: 'The weight of authority in the
courts of last resort is against receiving evidence of
such tests in criminal cases either for or against the
defendant.'                                                                   
 
This is a very sensitive and touchy subject. It may
appear somewhat insignificant upon casual
consideration, but careful thought establishes the
fact that the matter of taking a lie detector test is so
important to a party in a criminal case that it has the
possibility of making or breaking his case.                 
 
[3] It is true the trial court in the case at bar
cautioned the jury that they were to pay no attention
to what had been said, nor to the evidence which
had been elicited as to the lie detector test.
However, the difficulty with this situation is that
even in the face of such caution by the court the
poison still remains. It is akin to the placing of a
nail in a board. The nail can be pulled out, but the
hole made by the nail cannot be removed.                  
 
[4] This question received careful attention in the
Minnescota case of State v. Kolander, 236 Minn.
209, 52 N.W.2d 458. We adopt the reasoning in
this opinion. The court said: 'A great deal has been
written on the development and reliability of the
so-called lie detectors, but up to the present time the
almost unanimous holding of all courts which have
passed upon the question is that the results of such
tests are inadmissible. * * * The state concedes that
the results of a lie-detector test would not be
admissible, but contends that it may nevertheless be
shown that defendant refused to take such test, since
such refusal is evidence of a consciousness of guilt
similar to evidence of flight. With this we cannot
agree. * * * The impact upon **92 the minds of the
jurors of a refusal to submit to something which
they might well assume would effectively determine
guilt or innocence, under these conditions, might
well be more devastating than a disclosure of the
results of such test, if given after a proper
foundation had been laid showing how the *1385
apparatus functioned. Where a conviction rests so
completely on circumstantial evidence, the
erroneous admission of such action on the part of
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defendant might well be enough to tip the scales
against him. We believe that it was prejudicial
error to permit such refusal of defendant to submit
to the test to be shown.'                                                
 
In the case at bar the existence of the poison in the
jury room appears in the affidavit of Juror Garnett
Shank when she states in her affidavit in support of
defendant's motion for new trial as follows: 'Nina
McNamer repeatedly asked the question: If Oliver
Green is so innocent, why didn't he take that
lie-detector test?' Miss McNamar denied this in a
counter affidavit, but the fact remains that three
other jurors referred to the substance of this
statement. One juror could have been mistaken, but
this would hardly apply to four jurors.                         
 
[5] The trial court attempted to excuse the
statement and action of the county attorney by
saying he acted in good faith. This is not the
measuring stick to be used. The criterion is whether
or not defendant was improperly and unduly
prejudiced.                                                                   
 
We said recently in State v. Tolson, 248 Iowa 733,
82 N.W.2d 105: 'A prosecuting attorney should use
his best efforts to represent the state, vigorously and
forcefully, in presenting its case within the bounds
of proper legal procedure. He owes a second duty,
of no less importance, to see that the accused has a
fair trial. He is an officer of the court, and must
observe the requirements of due process of law.
We have commented upon this duty many times,
and have been compelled to reverse many cases
because it was disregarded.' Three citations.               
 
As a general statement see 89 C.J.S. Trial § 462,
Page 96: 'The verdict will be vitiated, however, if
the jury discuss and consider as a basis for their
findings of fact something which is not legally
admitted evidence, or if they have let their verdict
be influenced by the discussion and consideration of
improper matters not in issue and which cannot
legally have and effect on the rights of the parties.'      
 
Because of these remarks by the County Attorney
at the time of the commencement to the trial, and
his attempt to inject *1386  the matter into the trial,
                                                                                     

defendant was prejudiced and did not receive a fair
trial. Defendant's counsel moved for a mistrial
immediately after these statements were made by
the County Attorney, which motion was overruled
by the trial court.                                                         
 
[6] II. We start with the premise that ordinarily all
deliberations in the jury room inhere in the verdict.
If this were not true it would be difficult to ever
finally conclude a case. However, there are rare
exceptions to this rule: 1. If it definitely and
affirmatively appears the jury has been discussing
and have based their decision on evidence excluded
by the court. 2. If the complaint of the party pertains
to matters completely foreign to the issues, like the
inability of the jury, or a substantial number of the
jurors, to properly deliberate because of physical
and sometimes mental conditions interfering in
deliberation.                                                                 
 
In the case at bar the jury proceeded to the jury
room at 11:20 A.M. on December 14, 1961. They
deliberated all of the remainder of that day and all
through the night, without sleep, and until 9:40
A.M. on December 15th when they were called
back to the jury room by the trial court. He first
inquired as to how they stood on the case. He was
very careful to explain to the jury that they must not
give him the manner of voting, but simply the
number, to see how they stood. The foreman told
him that during all of the preceding 22 hours they
had voted on a basis of 9 **93 to 3. It had stood at
that number through several ballots, and was the
same on a ballot recently taken.                                   
 
The jury did not ask and the court did not give the
jury any further or amended instructions. The court
in substance told them that the case would have to
be decided by either this jury or some jury
sometime. That the court felt that they should be
able to discuss the issues of the case further and
arrive at a verdict. They returned to the jury room
and remained in session for an additional 4 hours
and 45 minutes. In other words, the jury had
deliberated for a total of almost 27 hours.                    
 
The trial court did not arrange for the jury to get a
nights lodging on the evening of December 14th.       
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R.C.P., No. 202, 58 I.C.A., provides: 'The court
may order the sheriff to provide suitable food and
lodging at *1387 the expense of the county for a
jury being kept together to try or deliberate on a
cause.'                                                                           
 
[7] In its order overruling the motion for new trial
the court gave two reasons for not providing for
lodging for the jury. The first was that it had 'never
been the practice in said judicial district to separate
the jury after final submission, and lodging has not
been furnished jurors after commencement of their
deliberations.' The custom in any district does not
control the matter of what procedure would be the
best as to the deliberations of a jury. The trial court
must have been aware of the fact that there were 4
elderly ladies upon this jury; aged 56, 58 and 60,
and an all night vigil for such persons would not be
inducive to continuous sensible discussion of the
issues. The second reason given by the trial court
was the length of time consumed by a jury in
deliberation inhered in the verdict. The court cited
State v. Siegel, 221 Iowa 429, 264 N.W. 613; and
State v. Banks, 227 Iowa 1208, 290 N.W. 534, in
support of its position on this point.                             
 
In State v. Siegel the jury deliberated for a total
period of 90 hours. During said period they lived a
normal life of lodging at night and eating at regular
times. In State v. Banks, the jury apparently were
hurried to their conclusion by seeing a newspaper
article which stated the jury would be held over
Menorial Day. Two of the jurors said this caused
them to decide the case before Memorial Day.            
 
[8] In both cases there was a suggestion that the
length of time during which a jury deliberated
inhered in the verdict. However, conditions in the
two cases differ from the conditions as we find them
in the case at bar. There was no evidence of
complete exhaustion and failure to be able to
properly deliberate in said cases, as we find in the
case at bar. The criterion is not the number of hours
which a jury uses in deliberation, but the conditions
under which such deliberation takes place.                  
 
[9] After the jury returned from hearing the
wholesome statements made by the trial court, and
                                                                                     

continued its deliberation, various jurors gradually
one by one changed their ballot from acquittal to
conviction. Even this took over 4 hours.                     
 
Defendant filed the affidavits of five members of
the jury in *1388 support of his motion for new
trial. The State filed the affidavits of seven
members of the jury in support of its resistance to
the motion. In some respects various affidavits
were in contradiction of each other, but as to most
matters there was little conflict. There was a
suggestion in substance that the affidavits balanced
each other off about evently. This was not correct
as to the vital point: lack of sleep and rest on the
part of the jury, and complete exhaustion, with
inability to properly consider the merits of the case.    
 
Juror Garnett Shank, 56 years of age, stated as to
conditions after returning from the interview with
the court: 'At this point I got scared, panicked, and
even trembled. At this point I was so tired that I
**94 wasn't sure what the instructions said. * * *
couldn't comprehend the instructions when I would
read them, due to my worn out condition after so
many hours of deliberation. I had gotten up at
approximately 6:00 A.M. on December 14 and
hadn't had any sleep for approximately 32 hours
when the verdict was finally reached, * * * I found
it almost impossible to stay awake during the last
few hours of our deliberation, and found when I
would read the instructions during those last few
hours of our deliberation that I just could not grasp
the instructions. The jury was so tired by noon on
December 15, 1961 that after approximately 25
hours of deliberation no one of us wanted to go out
to eat lunch. We were so tired that we had
sandwiches, coffee, milkshakes, etc., sent up to the
jury room. * * * my mind seemed to be a blank,
and I just didn't feel capable of making any decision
on anything in my exhausted condition. I just fell
apart and was actually trembling during the last
hour or so of the jury deliberation. I was one of the
last two to vote for conviction. * * * I felt like I had
been 'brainwashed' and beaten down in my
weakened condition, and finally got so tired I didn't
feel like I could trust my own judgment. * * * I was
exhausted both physically and mentally so that
pressure from other members of the jury unduly
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influenced me. * * * I have worried and brooded
about the result of this trial ever since because I do
not feel that justice was done. I don't think that
Oliver Green, Jr., had a fair trial. I don't think the
jury was fit to judge anybody in their frame of
*1389 mind and worn out condition after we
re-entered the jury room after 24 hours of
deliberation.'                                                                
 
Juror Olive Johnson, 58 years old, stated in her
affidavit: 'After 24 hours of deliberation, I was
mentally exhausted. I don't think it is right and I
don't think it is right to a defendant to require a jury
to deliberate without rest as long as we were
required to deliberate in this case. A person's mind
just isn't alert after so many hours of deliberation
without rest and sleep. * * * I had never taken any
No Doze pills before the trial, but during the course
of the trial, I took a whole box of No Doze pills or
tablets in order to try and keep from going to sleep.
I understood that I was only to take one No Doze
tablet at a time, but it got so that one tablet wouldn't
do me any good, so I would take two, and one time
I even took three at a time in order to keep from
going to sleep. * * * I have poor circulation in my
legs and when I don't get proper sleep, my legs and
ankles swell until they are at least twice their
normal size, and when this occurs, they are very
painful. During these jury deliberations, my ankles
and legs swelled twice their normal size and hurt me
something awful. * * * In addition to the No Doze
tablets I also took two 25¢ boxes of Anacin tablets
for relief of pain.'                                                          
 
Faith Morrow, 58 years old, stated: 'We were
required to deliberate during the entire 27 hours
without being given an opportunity to go to bed or
get any sleep. * * * I voted for the acquittal of the
defendant in every ballot that was taken except the
very last ballot, and I did not think he was guilty
when I voted for conviction on the last ballot, but
gave in and voted for conviction because I was
completely worn out. * * * I know that I would
never have given in and voted for conviction of the
defendant if I had had an opportunity to have a
reasonable amount of rest and sleep.'                           
 
Juror Orlena Brownell, 58 years old, stated: 'I had
                                                                                     

voted not guilty for the entire first 24 hours of our
deliberations. After this period of time, I was
befuddled, and wondered if I was reading the
instructions right when I would try to read the
instructions of the Judge. After 24 hours of
deliberation, I was mentally exhausted.'                       
 
*1390 Juror Clella Hardesty, 60 years of age, said:
'I had gotten up at approximately **95 6:00 A.M.
on December 14, 1961, the day the jury began their
deliberation, and hadn't had any sleep for
approximately 32 hours when the jury verdict was
finally reached. I voted not guilty for the entire first
24 hours of our deliberation. I was very tired after
24 hours of deliberation. * * * It doesn't seem right
to me to expect a jury to deliberate without sleep or
rest as long as we were required to deliberate on
something as important as the guilt or innocence of
a person charged with arson. * * * I never have felt
and still don't feel that Oliver Green, Jr., set the fire
at the Marshall Auto Store.'                                         
 
If this had been the testimony of one juror it could
be possible that he or she was mistaken as to the
implication involved in loss of sleep. However, five
jurors (almost one-half of the jury panel) stated in
their affidavits that they were exhausted and that it
was impossible for them to properly deliberate, and
some of them at least toward the end of the jury
deliberation changed their ballot from acquittal to
conviction by reason of complete exhaustion.              
 
It is our conviction that because of the
circumstances and conditions above outlined, the
rights of defendant were seriously prejudiced and he
failed to secure the fair trial to which every
defendant is entitled under our system of
jurisprudence. We, therefore, reverse the case and
send it back for a new trial.                                          
 
[10][11][12]  III. The new trial is granted only on
the two assignments of error outlined above.
Having made the decision we will devote only brief
space to the other four assignments of error made
by defendant. 1. As to the first assignment which
contends that the circumstantial evidence was not
sufficient to submit the case to the jury, we are not
in accord and hold the evidence was sufficient. 2.
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Instruction 13, which is the flight instruction, is in
proper form according to the evidence as produced
by the State. No error was committed by the trial
court in the giving of this instruction. 3. The trial
court was correct in admitting the evidence of the
duly proven competent witnesses as to the
hypothetical question submitted to such witnesses
bearing upon the question of the fire being of
incendiary origin. 4. Defendant's contention as to
newly discovered evidence*1391 does not need our
attention. Any evidence, material, or pertinent, can
be offered at the new trial.                                            
 
The case is reversed and remanded for a new trial.    
 
Reversed and remanded.                                           
 
All Justices concur as to Division II and as to the
reversal.                                                                        
 
SNELL, MOORE, and THOMPSON, JJ., and
GARFIELD, C. J., dissent as to Division I.                 
 
SNELL, Justice (dissenting in part).                           
 
I agree that this case should be reversed and
remanded for the reasons discussed in Division II of
the opinion.                                                                  
 
I dissent from the conclusions reached in Division
I.                                                                                   
 
I do not agree that reference to an agreement to
take a lie detector test followed by sudden departure
before the appointed time was reversible error. We
are not determining the admissibility of results of a
test or of a refusal to take a test. Here there was an
agreement by defendant to take a test at a specified
time at his home. The time was 9 o'clock the next
morning. When the time arrived it was discovered
that defendant with his wife and five children had
departed for parts unknown. I see no error in
reference to an agreement breached by flight.              
 
GARFIELD, C. J., and THOMPSON and
MOORE, JJ., join in this dissent.                                 
 
254 Iowa 1379, 121 N.W.2d 89, 95 A.L.R.2d 810    
                                                                                     

END OF DOCUMENT                                                
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Supreme Court of Pennsylvania.  
COMMONWEALTH of Pennsylvania 

v. 
Alexander Hyram CLARK. 

COMMONWEALTH of Pennsylvania 
v. 

Marion Elizabeth FLOOD. 
 

May 25, 1961. 
 
Murder prosecution. The Court of Oyer and
Terminer, Dauphin County, at No. 4 June Sessions,
1959, Herman R. Dixon, J., rendered judgments and
sentences, and the defendants appealed. The
Supreme Court, at Nos. 26 and 27, May Term,
1961, Cohen, J., held that trial court abused
discretion in ordering jury, which had deliberated
from 5 p. m. to 4 a. m. and, being confused,
returned for instruction on a point which was not
fully clarified, to continue deliberations.                     
 
Reversed and remanded.                                           

 
West Headnotes  

 
Criminal Law 865(2)                                           
110k865(2) Most Cited Cases                                      
Trial court in murder case abused discretion in
ordering jury, which had deliberated from 5 p.m. to
4 a.m. and, being confused, returned for instruction
on a point which was not fully clarified, to continue
deliberations.                                                                
*144 **847  H. Albert Lehrman and Frank Seiders,
Jr., Harrisburg, for Clark.                                             
 
Norman M. Yoffee, Harrisburg, for Flood.                
 
*145 Martin H. Lock, Dist. Atty., John A. F. Hall,
Asst. Dist. Atty., Harrisburg, for appellee.                   
 
*144 Before CHARLES ALVIN JONES, C. J.,
and BELL, MUSMANNO, BENJAMIN R. JONES,
                                                                                     

COHEN, BOK and EAGEN, JJ.                                  
 
*145 COHEN, Justice.                                              
 
Alexander Hyram Clark and Marion Elizabeth
Flood were found guilty of murder in the first
degree and sentenced to life imprisonment. On
appeal to this court appellants raise several grounds
for a new trial which were rejected by the court
below en banc.                                                             
 
The record of the proceedings below reflects a
number of unusual incidents which, it is alleged,
may have affected the propriety of the disposition of
this prosecution. The jury in this case retired to
deliberate at 5:37 p. m. after five days of testimony.
At 2:00 a. m. the next morning a verdict of first
degree murder with a recommendation of life
imprisonment was returned and recorded against
both appellants. Thereafter appellants' motion for a
poll of the jury was allowed and it was discovered
that Juror No. 9 was not in accord with his fellow
jurors as to the guilt of either defendant. That juror
stated that he found the defendants guilty only of
robbery. Thereupon, over counsel's objection, the
jury was sent back to the jury room for further
deliberation. At 4:12 a. m. the jury returned and
announced that they were 'hopelessly deadlocked.'
A discussion ensued between the court and the jury
during which Juror No. 12 posed a problem that had
been confusing the jury. The jury, he said, had no
trouble in finding a robbery, but could not reconcile
this finding with a verdict of second degree murder.
('We all agree there has been a robbery, but the
murder business just doesn't come into it.'). The
court, in reply to this question, stated that a verdict
of guilty in any degree 'would stand on its own two
feet.' However, it is clear from a reading of the
record that several members of the jury had
developed an erroneous fixation on the absolute
*146 necessity of inclusion of robbery as a basic
and integral component of the ultimate verdict.
This is evidence by: (1) Juror No. 9's disagreement
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with the initially recorded verdict; (**848 2) Juror
No. 12's inquiries at 4:12 a. m. The jury returned to
the jury room at 4:17 a. m. and the final verdict was
rendered at 5:25 a. m.                                                  
 
Under these circumstances the court, in all fairness
to the defendants who were on trial for a capital
offense, should have adjourned the jury's
deliberations at 4:17 a. m. in order to have
minimized the possibility of a verdict which was the
product of impatience, fatigue and confusion.             
 
We recognize that in Commonwealth v. Moore,
1959, 398 Pa. 198, 157 A.2d 65, this court held, in
a situation somewhat similar to the case at bar, that
it was within a trial judge's discretion to direct a
jury to deliberate through the night. In the Moore
case, supra, however, we gave the widest latitude
permissible to the court's discretion consistent with
a defendant's right to a fair trial. We did not
recommend the particular procedure used in that
case and we certainly do not feel that an extension
of our holding in Moore is warranted. To uphold
the procedure followed in this case would be to
greatly expand the permissive scope of a judge's
discretion in such situations.                                       
 
The Moore court in the small hours of the morning
called the jury from its deliberations and offered
them aid in the form of clarification of the issues
involved in the case. The forelady of the Moore
jury declined the court's offer of aid and stated that
the jury was deadlocked. There was no indication
whatsoever that confusion was responsible for the
deadlock. On the other hand, in this case, the jury
itself asked to be brought into the courtroom for
further instructions. There is little doubt that the
atmosphere prevalent in the courtroom was one of
utter confusion at 4:17 a. m. when the jury was
returned to the jury room to find a *147 unanimous
verdict. It is also clear that the court did not
seriously endeavor to dispel this disorder and
confusion other than by terse and unilluminating
advice. The trial court obviously abused its
discretion when at 4:17 a. m. it ordered a confused
and overworked jury to continue its deliberations.       
 
Reversed and remanded for a new trial.                     
                                                                                     

404 Pa. 143, 170 A.2d 847                                         
 
END OF DOCUMENT                                                
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